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CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MILLEDGEVILLE, 


MAY TERM, 1855. 


Present—JOSEPH H. LUMPKIN, 
EBENEZER STARNES, } Judges. 
HENRY L. BENNING. 





No. 1.—Franots 8. Surron, plaintiff in error, vs. Joun N. 
CHENAULT, defendant in error. 


[1.] The Act of February 16th, 1852, requiring, that from and after the Ist 
day of June thereafter, all wills and testaments of personal property should 
be attested by three or four credible witnesses, and declaring that all laws 
of force in this State prescribing the mode of proof of devises of personal 
property, shall be extended to wills of persona! property, applies to and 
controls the proof of a will of personal property, which had been executed 
before the passage of that Act—the testator having died after the same had 
gone into effect. 


Caveat, &c. in Lincoln Superior Court. Tried before 
Judge ANDREWS, .October Term, 1854. 


The questions made in this case arose upon a caveat to the will 
of George N. Chenault, propounded for probate as to the per- 
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sonalty of the deccdent. The will was dated 16th February, 
1850. The decedent died 13th October, 1853. The will was 
attested by one witness, who testified that the testator stated 
that he thought two other witnesses were necessary, and 
named two individuals whom he intended to procure as wit- 
nesses. The decedent said, at the time, that that was his will. 
The will was caveated on the grounds—Ist. That it was un- 
finishe-1, and so considered by testator. 2d. That it was not 
attested as required by the Act of the Assembly of 1851-’2, 
requiring wills of personalty, after the 1st June, 1852, to be 
executed with the same solemnities required for bills convey- 
ing real estate. 

Upon the trial, the Court sustained both the grounds stated 
in the caveat, and so charged the Jury. Upon this charge 
error is assigned. 


Irvin & Barnett, for plaintiff in error. 
Reese; Toomss; T. W. Tuomas, for defendant in error. 
By the Court.—Staxrnes, J. delivering the opinion. 


On the 16th day of February, 1850, the last will and testa- 
ment of George S. Chenault, which is now before us, was exe- 
cuted—one witness only attesting the same. On the 21st day 
of January, 1852, an Act was passed by the Legislature of 
this State, requiring that from and after the Ist day of June, 
1852, all wills and testaments of personal property should be 
attested by three or four credible witnesses, and declaring that 
all laws of force in this State prescribing the mode of proof as 
to devises of real estate, should be extended to wills of person- 
al property. 

On the 30th day of October, 1852, George S. Chenault 
died, and the instrument now under consideration has been 
offered for probate, as a testamentary disposition of his per- 
sonal estate. 

The question presented by this state of facts is, whether or 
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not the Act just mentioned is to regulate the mode of proof 
as to this instrument; that is to say, whether it is to be con- 
trolled by the law, as it existed at the execution of the will, or 
at the death of the testator. 

In similar cases, there seems to have been some conflict of 
opinion among Judges. 

In the case of Gilmore vs. Shorter, (2 Mod. 310,) where a 
special verdict was found upon the Statute of Frauds, which 
enacts, that from and after the 24th day of June, in the year 
1677, no action shall be brought to charge any person upon 
any agreement made in consideration of marriage, &c. unless 
such agreement be in writing; and the case being upon a bare 
promise, without writing, judgment was given for the plaintiff, 
as “it could not be presumed that the Act had a retrospect to 
take away an action to which the plaintiff was then entitled; 
for if a will had been made before the 24th day of June, and 
the testator had died afterwards; yet, the will had been good, 
though it had not been in pursuance of the Statute.” 

The case of Ashburnham vs. Bradshaw (7 Mod. 239,) was 
upon a devise made before the Statute of George LJ. avoiding 
devises to charitable uses. ‘The testator died after the’ Stat- 
ute was passed. Ten out of the twelve Judges held that the 
land would still pass under the will; but they gave no reasons 
for their opinions. 

And in the case of Downs vs. Townsend, (Ambler, 290,) 
Lord Hardwicke is reported to have said, that “the general 
rule as to testaments is, that the time of the testament, and 
not the testator’s death, is regarded.”’ ) 

Probably, basing their opinions upon the authority of these 
cases, other and more modern Courts have adopted the rule, 
that the mode of proof must be regulated by the law of force 
at the time the willis executed. But in all the cases to which 
we have referred, it seems likely that the Courts had in mind 
the rules which control devises of real estate, and were influ- 


enced by these. The dictum in the first was hastily an- 
nounced by way of illustration, and without reason assign 
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The second was a case of real estate. In the third, it is s 
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that Lord Hardwicke, at the time, was speaking of the inten- 
tion of a testator as expressed in a specific bequest, and had 
no reference to the execution of a will, nor the time from which 
it should take effect. Hleock’s Will, (4 McCord, 39.) 

However this may be, a distinction obtained in the English 
Courts between wills of real and personal property, out of 
which rightly sprung, as we think, another rule. That dis- 
tinction is this: ‘A devise of lands is considered not so much 
in the nature of a testament as of a conveyance, by way of 
appointment of particular lands to a particular devisee; there- 
fore, it was established that a man can devise those lands only 
which he has at the date of such conveyance; and no after 
purchased lands will pass, whatever words may be used; 
whereas, a will and testament will operate upon whatever per- 
sonal estate a man dies possessed of, whether acquired before: 
or since the execution of the instrument.” (Co. Litt. 111.) 
This distinction was relied upon by Lord Chancellor Northing- 
ton, in the case of Attorney General vs. Hartwell, (Amb. 45,) 
as a reason why the case of Ashburnham vs. Bradshaw (above 
cited) did not control the proof of a will of personal property ; 
and it has been frequently recognized since. (Harwood vs. 
Goodright, Cowp. 90. Lord Mansfield at 1 Saund. 276, f, note 
4 to Duppa vs. Mayo. In Re. Elcock’s Will, 4 McCord, 39.) 

As, therefore, all the personal estate which a man has at the 
time of his death passes by his will, and as a will of personal 
property is considered as havimg existence only from the death 
of the testator, and not from the time of its execution, it has 
been held, that the mode of proving such a will should be regu- 
lated by the laws of force at the death of the testator. 

We prefer, upon principle, to adopt this view of the case, 
and to hold, that inasmuch as the Act in question was a law 
in force at the death of this testator, it applies to and controls 
the proof of his will. 

It will be observed, that in this view of the case, no retro- 
active effect is given to the Statute. But it is held to apply, 
because of force at the time the instrument became the tes‘a- 
tor’s will. 
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We may add, that the language of the Act favors this view 
of the subject ; that prospective operation was given to it, and 
time thus allowed, as if for the purpose of affording an oppor- 
tunity to those who had previously made their wills, to alter 
them, so as to meet the requirments of the Act; 

Let the judgment be affirmed. 





No. 2.—MicuakEt Roserts, propounder, &c. plaintiff in er- 
ror, vs. Ex1 H. WALKER, caveator, &c. defendant imerror. 


[1.] When the ward has come to years of discretion, the residence of the 
guardian is not the residence of the ward, unless the ward choose to make 
it his residence. 


Caveat to will, in Jasper Superior Court. Tried before 
Judge HarpemaN, April Term, 1855. 


The only question in this case was, the right of the Court 
of Ordinary of Jasper County to jurisdiction of the probate 
of the will of James M. Johnston, upon this state of facts: 
James M. Johnston was a minor, about 20 years of age; his 
father resided in Butts County at the time of his death; his 
mother, after she became a widow, lived and died in Jasper Co. 
In 1839, one Littlejohn, of Monroe County, was appointed 
guardian of James M. Johnston by the Court of Ordinary of 
Jasper County. In 1847, he removed his guardianship to 
Monroe County.and there died. In 1849, E. G. Cabiness 
was appointed guardian by the Ordinary of Monroe County. 
The ward resided with Littlejohn & Cabiness, in Monroe 
County. He went, by consent of Cabiness, to Jasper Coun- 
ty, to visit his relatives, promising toreturn. He afterwards 
sent for his trunk and refused to return, though requested 
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and commanded by Cabiness. He remained there several 
months, and made this will while there, and there died. In 
the meanwhile, Cabiness was elected and qualified the Ordi- 
nary of Monroe County, and his letters of guardianship there- 
by abated. 

The Court below charged the Jury—1. That although the 
letters of guardianship to Cabiness abated on his election, 
yet, he continued to have control of the person and [property 
of Johnston until the appointment of another guardian. 

2. That James M. Johnston, after the abatement of said 
letters, could not acquire a residence out of Monroe County, 
without the consent and acquiescence of said Cabiness. 

3. That although said Johnston may have intended to have 
made Jasper County his residence, and actually lived there 
at the time of his death, he could not make it his residence 
without the consent and acquiescence of his guardian. 

Error is assigned upon each one of these charges. 


Lorton; A. REEsE, for plaintiff in error. 


O. C. Gisson, for defendant in error. 
By the Court.—Brnnina, J. delivering the opinion. 


[1.] In The King against Greenhill, (4 Adolph. § Elt.. 
624,) Lord Denman, C. J. says: “When an infant is brought 
before the Court by habeas. corpus, if he be of an age to ex- 
ercise a choice, the Court leaves him to elect where he will 
go. Ifhe be not of that age, and a want of direction would 
only expose him to dangers or seductions, the Court must 
make an order for his being placed in the proper custody,” 
“and that, undoubtedly, is the custody of the father.” In 
these positions the Chief Justice is supported by a number of” 
cases. Among these are Rex vs. Smith, (2 Strange, 982:) 
Rex vs. Clarkson, (1 do. 444.) Rez vs. Johnson, (1 do. 579.) 
Rex vs. Delavel, (2 Burr. 1434.) Lady Henrietta Berkley’s 
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Case, (3 Harg. St. Tr. 544,) (stated in Forsyth’s Custody of 
Infants, 99 Law Lib.) 

In this case the infant was twenty years old, and engaged 
to be married. He was therefore “of an age to exercise a 


choice” as to “‘where’’ he would go. 

According to these authorities, then, even if Cabiness had 
been still guardian, and had caused the infant and the per- 
son with whom the infant stayed, to be brought before a 
Court on habeas corpus, the only result would have been an 
option presented by the Court to the infant, to go with his 
guardian or not, just as he, the infant, might please. The 
Court would not have compelled the infant to restde with the 
guardian. 

Nor is there any other mode, as far as I know, by which a 
guardian, in such a case, might better get the custody of his 
ward, than he could by this of habeas corpus. To obtain such + 
custody in a case of the kind of this, who would the guardian - 
have tosue? The infant? What would be the form of the 
suit? what the form of the judgment? what the form of the 
execution? Suppose this infant’s contemplated marriage had 
been consummated, could the guardian, by any process known 
to law, have separated the infant from his wife and compelled 
him to reside with him, his guardian? 

The guardian, then, not having the power to compel his 
ward to reside with him, if the ward has arrived at years of 
discretion, it follows that the residence of the guardian of 
such a ward is not the residence of the ward, if the ward 
choose not to make it his residence. 

In this case, the ward having been a person twenty years 
old, chose not to make the residence of his guardian his resi- 
dence. He elected to reside with others, and others of a dif- 
ferent county from that of his guardian, viz: the County of 
Jasper. 

His residence, therefore, was in Jasper and not in Monroe, 
where his guardian, or late guardian, resided. 

This seems to be the conclusion to be drawn from the Com- 
mon Law; and our Statute but confirms it: 


r; 
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“‘The place where the family of any person shall perma- 
nently reside, in this State, and the place where any person 
having no family shall generally lodge, shall be held and con- 
sidered as the most notorious place of abode of such person 
or persons, respectively.” (Cobb's Dig. 530.) 

The charge of the Court below was therefore, as we think, 
erroneous. 





No. 3.—Tuomas N. HamI.ton, plaintiff in error, vs. WM. M. 
REESE, administrator, defendant in error. 


[1.] In settling with trustees for balances in their hands, simple interest is 
g ? P 
the rule—compound interest or rests, the exception. 


[2.] To justify compounding or rests, a special case is required, such as that 
the trustee applied the fund to his own benefit in trade, sold the trust 
stocks and applied the proceeds to his own use, or refused to follow the 
directions of the deed creating the trust, as to investments, or has conduct- 
ed himself fraudulently in the management of the fund. 


[3.] Mere negligence will not justify rests; there must be corruption or 
gross delinquency. Fall vs. Simmon, (6 Ga. R. 265,) reviewed and ap- 
proved. 


Debt, in Wilkes Superior Court. Tried before Judge Ir- 
VIN, September Term, 1854. 


In 1818, Thomas N. Hamilton and Thomas P. Randolph 
were appointed the committee of Augustus Napier, a lunatic, 
by the Superior Court of Columbia County; and by their 
commission, were required to make returns from time to time to 
said Court. In 1830, Thomas P. Randolph removed to the State 
of Florida, and subsequently died, having first placed funds 
in the hands of Robert R. Randolph to discharge his liability 
as committee. In 1849, Robert R. Randolph, by sealed bond, 
obligated himself to pay to Thomas N. Hamilton, surviving 
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committee, ‘“‘ whatever sum shall appear to be due and paya- 
ble by the estate of Thomas P. Randolph, to the estate of the 
said lunatic, the amount to be determined by an examination 
of the records where his returns were made.” On the trial 
of the suit on this obligation, it appeared that Thomas P. 
made two returns—one in 1829, showing receipts $1080, and 
small disbursements. Another in 1830, of small disburse- 
ments, and no more. The Court charged the Jury, that in 
arriving at the amount due by the estate of Thomas P. Ran- 
dolph, they should allow only running or simple interest, 
without compounding at the end of every six years, as con- 
tended for by plaintiff. 
This charge is assigned as error. 


T. R. R. Cons, for plaintiff in error. 


Ws. Resse, for defendant in error. 
By the Court.—LuMPKIN, J. delivering the opinion. 


[1.] The only question in this case is, should simple or 
compound interest be computed, on the balance in the hands 
of Thomas R. Randolph? 

The argument seems to assume, that an arbitrary rule was 
prescribed by this Court in Fall vs. Simmons, in 6 Ga. R. 
265, to the éffect, that on all balances in the hands of trus- 
tees, interest should be compounded every six years. This 
is a mistake; on the contrary, referring to the fact that the 
Legislature had, two years before that case was decided, pre- 
scribed a general rule upon this subject, applicable to all 

trustees, as well those already qualified, as such as might 

thereafter be appointed, we felt ourselves relieved, of course, 

from the necessity of laying down any rule, and simply af- 

firmed the decree of the Circuit Court, making rests at the 

end of every six years. The Judge who wrote out that opin- 

ion did state the general doctrines deducible from the author- 
VOL. XVIII.-2 
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ities upon this question. He said that simple interest was 
the rule and rests the exception. In other words, in order 
to charge compound interest, there must be a special case. 
He went further and specified, by way of illustration, what 
would constitute such a case. ‘For example,” says the 
learned Judge, “if the trustee applies the fund to his own 
benefit in trade, or sells trust stocks and applies the proceeds 
to his own use, or refuses to follow the directions of the deed 
enacting the trust as to investments, or conducts himself frau- 
dulently in the management of the funds, and in all other 
instances depending upon like principles, Chancery will di- 
rect the compounding of the interest.” 

[2.] And it seems that Sir Z’homas Plumer, the Vice 
Chancellor in Tebbs and others against Carpenter and others, 
(1 Maddock’s Ch. R. 162,) after a most elaborate review of 
all the authorities, arrives at the same conclusion, namely: 
that a special case is necessary to induce the Court to charge 
trustees with more than 4 per cent. upon the balances in 
their hands, that being the usual and ordinary rate of inter- 
est on such balances. 

Whether this case be tested, then, by Fall and Simmons 
or Tebbs and Carpenter, the inquiry is, does it come within 
the general rule or the exception? 

What is the case made upon the record? That the com- 
mittee-man having, in 1830, removed from this State to Flor- 
ida, and has made no returns since—the debts and credits 
standing upon the records of his return just as he left them 
at that time. If this be not an ordinary case, and conse- 
quently, falling within the rule, it is difficult to imagine one 
that would. What is there special in it, to make it an ex- 
ception? Nothing is suggested in the pleadings or proof. 
In the language of this Court already cited, it does not ap- 
pear, nor does even the presumption arise, that this trustee 
had applied the fund for his own benefit in trade; it is not 
pretended that he sold stocks belonging to his cestuz que 
trust and applied the proceeds to his own use; he has viola- 
ted no directions which it was obligatory upon him to ob- 
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serve; nor is charged that he has conducted himself fraudu- 
lently in the management of the trust. 

[3.] Wegligence in not collecting the money and re-invest- 
ing it, is the worst and all that can be imputed to the trustee; 
and we apprehend no precedent goes to the length of helding 
that this, of itself, constitutes such “gross delinquency” as 
will authorize compound interest to be charged by way of 
penalty. 

Concurring fully, as we do, in the proposition, that every 
case of this sort must stand upon its own peculiar cireum- 
stances, any reference to precedents might seem unnecessary. 
I beg leave, however, to advert, for a moment, to the facts in 
Fall and Simmons, partly for the purpose of vindicating that 
judgment; but mainly to show how easy it is to confound ca- 
ses whose facts are wholly dissimilar. If the adjudications 
of this Court were more carefully studied we should escape 
much unmerited censure. Examine the facts—the excep- 
tions or assignments of error and the judgment—so far, the 
case is authority. All else, I will not say, is “leather and 
prunella,” but I will say, is mere obiter dicta, and should be 
quoted only as such. 

The intestate, Trimble, died in December, 1827. In Feb- 
ruary, 1828, the inventory was made and returned. In the 
same month, the administrator, Dr. Fall, returned the sale 
bill, including a tract of land, and a schedule of notes, rents, 
&c. In 1829, he made a return of disbursements. In De- 
cember, 1834, he made another return of disbursements. And 
in 1845, after the filing of the bill against him by the distrib- 
utees, he made another return, embracing both debits and 
credits. These are all the facts which appear in the report 
of the case. In the Circuit Court, as well as in this Court, 
an exemplification was exhibited, taken from the records of 
the Ordinary, upon which was spread out all the items of the 
several returns, both as it regards dates and amounts; and 
the result was, and the statement, in the opinion of the Court, 

shows as much, that while the assets of the estate came into 
the hands of the administrator as early as 1827, he never made 
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mention of them thereafter, while, for the eighteen years that 
followed, he was making disbursements, more or less, annu- 
ally, in behalf of the estate. 

Would simple running interest have been just under such 
circumstances? Unquestionably not. Dy the Statute Law 
of this State, expenditures’‘must first be made out of the aec- 
cruing income; and no part of the principal can be touched, 
unless by order of the Court or under special circumstances. 
At any rate, the yearly profits or interest must be first ex- 
hausted. Gross injury would have resulted to the heirs of 
Trimble, without compounding. Charge running interest only 
on the money which come into the hands of Dr. Fall in 1828, 
and then allow him interest on his annual disbursements, from 
that year down to 1845, when he made his last return, or to 
1849, when the final decree was rendered, and you will con- 
sume the original capital entirely, without the trustees ever 
having paid one dollar of it. 

Take, for example, the mercantile mode of computing in- 
terest upon notes. Debit yourself with a note of $500; pay 
the interest on/y—that is, $35 yearly; and in the final set- 
tlement, charge running interest on the note, (representing 
the cash fund, and which come into the hands of the trustee,) 
and set off against this the annual payments of the interest, 
with interest thereon from the time they were made, (repre- 
senting the yearly disbursements,) and by this method, in the 
course of time, as it is easy to demonstrate, the original debt 
of $500 will have been discharged, without one dollar of the 
principal ever having been paid. 

And in this way great injustice has likely been often done, 
unintentionally, in settling estates. 

Our Statute regulating interest is wrong, and that of Con- 
necticut is the only one in the Union that is right upon the 
subject of interest. Interest is the compensation fixed, by 
law, for the use of money for twelve months. By our Act, 
every payment amounts to a renewal of the note, although 
made a dozen times or oftener during the year; because it is 
provided, that the payment shall first oe applied to the ex- 
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tinguishment of the interest which has accrued up to that 
time. And then, on the other hand, should the debt be suf- 
fered to run for more than a year after due, compound inter- 
est is not allowed. Both of these provisions are wrong. By 
the Connecticut Statute annual rests are made on all debts; 
and interest on the principal is counted for the year, irres- 
pective of any intermediate payments; and interest is caleu- 
lated in favor of the debtor on these payments, and a balance 
struck at the end of each year. 

This is as it should be. 

Judgment affirmed. 





No. 4.—Tuomas WILLIs, plaintiff in error, vs. Robert V. 
WILLIS, adm’r, &c. defendant in error. 


[1.] The Court cannot be said to charge upon a hypothetical state of facts, 
when there is any evidence, whatever, to authorize the charge. 

{2.] Though there be a preponderance of testimony against the verdict, yet, 
a new trial will not be granted, unless the Court believe the verdict to be 
decidedly and strongly against the weight of evidence. 


Trover, in Baldwin Superior Court. Decision by Judge 
JACKSON, at August Term, 1854. 


This was an action of trover by Robert V. Willis, as adm’r 
of Keziah Willis vs. Thomas Willis, for sundry negroes, the 
descendants of a negro woman, Esther. It was proven that 
Keziah Willis died in possession of the negroes, and had them in 
possession for twenty years. Keziah Willis and Thomas Willis 
{her son) lived on the same premises, but in different houses, 
and had separate fields. Thomas Willis had a general control 
of all the property. Mrs. Willis employed a separate over- 
seer for one year. The negroes sometimes worked all the 
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fields. Various expressions of intention by Mrs. Willis, to 

give these negroes to different persons, were in evidence. The 
negro Esther was in Alabama, and Thomas Willis went after 3 
her and brought her away. He proved by one Isaac Golden, a 
that 17 or 18 years ago, he heard Mrs. Willis say that she 
owned a negro Esther, in Alabama, and that she told Tom, that é. 
“if he would go after her he might have her ;” and that after % 
Tom got back, he heard the old lady say that Tom had gotten 
back with the negro that she gave him. There was evidence 
that Mrs. Willis, at some times, said she gave the negro to 
Tom at her death; at others, that she intended him to have rez 
them; at others, that she intended them for a daughter in 
Alabama; but that the daughter had died. There was also 
in evidence a deed of gift, from Mrs. Willis to Thomas Willis, 
to one of the children of Esther, of a date subsequent to the 
alleged gift, and by him placed on record. 

The Court charged the Jury, among other things, “that if 
they believed Mrs. Willis sent Tom Willis, the defendant, to 
Alabama as her agent, for the negro woman Esther, and as 
such, he went, and brought, and delivered the negro to her, 
they should find for the plaintiff.” 

The Jury found for plaintiff. A new trial was moved—Ist. 
Because the above charge was upon a hypothetical state of 
facts, not authorized by the evidence. 

2d. Because the verdict was contrary to the weight of evi- 
dence. The new trial was refused, and this decision is assign- 
ed as error. 


ee. oer err 



















KENAN, for plaintiff in error. 






CAMPBELL; McKINLEY, for defendant in error. 






By the Court.—Starnes, J. delivering the opinion. 







[1.] The only question in this case, requiring more than a 
moment's consideration, is whether or not there was any evi- 
dence which could authorize the charge of the Court to the 
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Jury, that “‘if they should believe that his mother got Tom, 
her son, (the defendant) to go after her negro to Alabama, 
simply as her agent, with a promise, on her part, to give him 
the negro at his return, or at her death, then his possession in 
Alabama and on the way back, was his mother’s possession, 
and did not amount to a delivery, in law; and the gift, or 
promise to give, was void for want of delivery; and they should 
find for the plaintiff.” 

In few words this may be ascertained. 

The testimony of Isaac Golden, if credited, showed a posi- 
tive gift of the slave by Mrs. Willis to her son Thomas. But 
there was other testimony varying from this—perhaps con- 
flicting—let us see what that proves. 

The testimony of Trapp shows that he heard Mrs. Willis say, 
that she had told Tom, that ‘if he would go to Alabama for 
Esther he might have her,” and that he went and got her. He 
also stated, that Mrs. Willis, at the same time, said, “she ex- 
pected the negro to be Tom’s at her death.” 

Thomas W. Harris swore, that Mrs. Willis died in posses- 
sion of the slaves in dispute, and he states that, which if it be 
not contradicted, may be considered as equivalent to a declar- 
ation, she had been in possession of these slaves all the 
time of his acquaintance with her, which was twelve years or 
more before her death. He further testifies, that he had never 
heard her say that she had given Esther to Thomas Willis, 
but that she had given another servant. 

Green Jordan testified, that the negroes had been in posses- 
sion of Mrs. W. for twenty years before her death; that he 
had heard that Esther had been in Alabama and was brought 
back by Thomas Willis; but that he had never heard the old 
lady say anything about the gift, or Tom’s claim to the ne- 
gro. 

There was evidence, also, of a gift by deed, from Mrs. Wil- 
lis to Tom Willis, of one of Esther’s children, which he had 
had recorded in the proper office. 

Now let all of these circumstances be considered together. 
Mrs. Willis had said, that if Thomas Willis would go to Ala- 
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bama for Esther, he might have her. He went and got her. 
But the slave presently afterwards is found in the possession 
of the mother, and, with her children, so.continues for many 
years, even until the death of Mrs. Willis. No evidence, (this 
is aside from the testimony of Golden, it will be remembered,) 
of a personal gift or delivery by the mother to the son, of the 
slave Esther, is given. But it is shown, that she made a sol- 
emn gift, by deed, of one of these children to this son, (who 
had the deed recorded, as if he trusted to it for his title,) and 
she makes declarations to some of her neighbors inconsistent 
with the idea that she had given Esther to her son Thomas. 

Considering these circumstances as uncontradicted by any 
other testimony in the case, they certainly authorize a pre- 
sumption, and that not a weak one, that though Mrs. Willis 
had said, that if Thomas would go to Alabama for Esther he 
might have her; yet, that though he had gone for her, she 
had not kept her promise for some reason, and never had, in 
fact, given the slave to him. Ifthis were so, he went to Ala- 
bama as the agent of his mother, took possession as her 
agent, and his possession was her possession. 

Now this may be contradicted by other testimony in the 
case, especially, the testimony of Isaac Golden. But it was 
for the Jury to decide between the conflicting testimony; and 
it was the duty of the Court to call their attention to both 
views of the case thus presented. This, we think he did, very 
ably and fairly, when he made the charge to which exception 
is taken. 

[2.] Though the testimony of Isaac Golden be received as 
® positive statement, to the effect that Esther had been given, 
by Mrs. Willis, to the plaintiff in error, and the other facts 
stated, only authorize a presumption to the contrary; yet, 
when we look to the character of the conversation testified to 
by Golden, occuring some twenty years before; and when we 
reflect that the witnesses were all in the presence of the Jury; 
that they had the benefit of their demeanor and appearance 
at the trial, may have had a knowledge of their characters; 
and thus, by preference, have derived their conclusions from 
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the presumptive evidence; we are not enabled to say, in the 
language of the Legislature, that “the verdict was decidedly 
and strongly against the weight of evidence.” We cannot, 
therefore, authorize a new trial. 





No. 5.—ARMISTEAD T. Stokes, plaintiff in error, vs. THe 
STATE OF GrorGIA, defendant in error. 


[1.] There may be cases of voluntary manslaughter, in which there was no 
assault made upon the person killing, by the person killed. 


{2.] “ The regular mode of examining into general character, is to inquire of 
the witnesses whether they have the means of knowing the former witness’ 
general character, and whether, from such knowledge, they would believe 
him on his oath.” 


Indictment for murder, in Wilkes Superior Court. Tried 
before Judge ANDREWS, September Term, 1854. 


Armistead T. Stokes was indicted for the murder of James 
Henly. On the trial, the following evidence was submitted 
to the Jury: 


WittramM C. Dent, sworn: Was present when difficulty 
happened in this county on 12th February, 1853; was at 
Stokes’ to help raise a house; just before dinner a dispute 
arose between Mr. Curry and prisoner, when we were raising 
house; no fight, but an offer, when Mr. Henly interfered and 
prevented it. Prisoner then went to his house. Witness and 
Henly also went to house to dinner. When we got there, 
found prisoner lying on the bed. Henly and witness sat down 
to dinner when several words occurred between prisoner and 
Henly ; about what, witness does not recollect. Henly told 
prisoner if he wanted a thrashing and would go to the road 
he, Henly, would give it to him. Prisoner and Henly then 
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started from the house—Henly before and prisoner following 
him. Witness followed after; when some 8 or 10 steps from: 
the road, prisoner struck Henly. Henly was a few steps in 
advance of prisoner when they left the house; remained about 
the same distance apart until the blow was struck; heard no 
words between them. Witness was some 4 or 5 steps behind 
them. Prisoner walked behind all the way from the house to 
where blow was struck; saw the blow struck; prisoner was 
behind and rather to the right. Henly fell when the blow 
was given, and was dead as soon as witness reached him; blow 
was over the right breast, and struck over right shoulder of 
Henly. Witness did not see the knife when blow was struck ; 
saw a knife that evening said to be the one with which the 
blow was struck. After Henly fell, prisoner went back to 
house. Saw Henly make no offer to strike prisoner, while on 
the way to the road; the road was some 130 or I40 yards 
from house, and outside of the inclosure where the stabbing 
took place. Witness was invited by prisoner’s boy to house- 
raising. 

Cross-examined: Witness does not recollect what the quar- 
rel between prisoner and Henly in the house was about; wit- 
ness had no recollection of having words with prisoner in 
the house; witness had been drinking before dinner; the 
quarrel occurred soon after we set down to the table ; has no 
recollection of any words that passed between prisoner and 
Henly, until invitation to go to road. Mrs. Stokes was wait- 
ing on table; did not hear her say any thing during quarrel ; 
does not know that quarrel was about Mrs. Stokes. Witness did 
not know that prisoner and Henly were really angry until 
they started to the road. There was a gate on the way to the 


road—road from Mallorysville to Petersburg, about 4 or 5 steps: 


from gate; open space between gate and the road which could 
be travelled; heard no words when blow was struck. Wit- 
‘ness was some 4 or 5 steps behind Stokes when blow was 
struck, and Stokes followed Henly from house two or three steps 
behind. Saw blow struck, but saw no knife; both walking 
on when blow was given. Henly offered no resistance when 
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blow was struck. After deceased fell, witness went to field, 
sent a boy over to Mr. Curry’s and went, himself, to Andrews. 
Before they left the house, Henly told Stokes if he (Stokes) 
wanted a thrashing and would go to the road he, Henly, would 
give it to him; recollects not a word or syllable said in quar- 
rel by Stokes or Henly before the challenge to go to road; 
recollects nothing said by Mrs. Stokes. Witness did not 
state, on former examination, that Mrs. Stokes put in during 
the quarrel. 

Direct, resumed: Witness heard prisoner and Henly run- 
ning on while at dinner, but did not know or believe they 
were quarrelling; was common with prisoner to be running 
on. Gate was about one hundred yards form house; conver- 
sation was between all of us, at the new house, about the wag- 
on left by Stokes, when he went off with Judge Barkesdale. 

Simpson Curry sworn: Witness was employed by prisoner 
as overseer in the year 1853. Prisoner proposed to build a house 
for witness. Prisoner told witness, three times, to ask James 
Henly and George House to assist in raising the house; on 
the day of house-raising a difficulty occurred between witness 
and prisoner, about dividing expenses of liquor for the hands. 
Stokes had a knife and witness had.a hand-stick. When wit- 
ness was in the act of striking prisoner, Henly, the deceased, 
interposed and caught witness’ arm. Stokes left quick after 
the difficulty. A short time after Stokes left, the horn blow- 
ed and Dent and deceased left for the house; did not see de- 
ceased again until after his death. Mr. Dent sent a boy af- 
ter him. Witness saw no knife where the body lay; did not 
remain there but a few minutes. Witness then went to Mr. 
Willis’. Next saw Mr. Stokes in the yard, while I was out to 
the road where Henly was dead; some hundred yards from 
where Henly laid to where Stokes was standing. Witness 
told deceased’s children while passing through the yard, that 
if Stokes had whipped Henly he could not whip him, witness. 
By the time witness got to the road, Stokes came out into the 
yard and said something to witness; witness does not recol- 
lect what, and witness hallooed to him, “you have killed this 
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man.” Stokes replied, “I can lay you by the side of him;” 
and asked witness if he should do it. Saw Mr. Dent after I 
came back from Mr. Willis’; Dent was not drunk; had not 
drunk much where witness was, before dinner. When witness 
told Stokes he, Stokes, had killed Henly, Stokes gave no rea- 
son; the wound on the body of Henly was between 2d and 
3d rib, on right side; saw no sign of a scuffle where body of 
Henly lay; ground was such that witness would have seen 
signs of scuffle if there had been any; the body was lying on 
the right arm, with one leg lain across the thigh of the other; 
blood had flown out, and in one place. Witness and Mr. An- 
drews stopped Stokes in the woods, some 200 yards from 
house; does not recollect hearing prisoner say any thing about 
the killing when he was stopped; when he went back to the 
house prisoner said, I have killed the best friend I have and 
shall hang for it. Prisoner said he had done it in self-defence. 
Witness was present at examination of wound; was not close 
enough to see much. 

Cross-examined: When witness went through yard, priso- 
ner was on the bed, and witness thought, asleep. Witness 
went from the dead man to Mr. Willis’, about a quarter of a 
mile off; found no one there, and came right back to body 
and found Mr. Andrews, Mr. Willis, Mr. Dent, Geo. House 
and Ashmore at the body. Witness knew of no cause of dif- 
ficulty between prisoner and deceased; was at Henly’s house 
on the night of the 24th December, 3 o'clock. Henly told 
witness he, Henly, had been to Stokes’ and had just got home. 
Witness knew that Mrs. Stokes stayed all night at Henly’s 
once before the killing. Deceased told witness, on the night 
of the 24th, that he had been to Stokes’ to meet witness, who 
was returning from Augusta. Stokes was gone to Tennessee 
at the time. Henly was not absent when Mrs. Stokes stayed 
all night at his house, but left next morning for Augusta. 
Mrs. Stokes staid at Henly’s one day and two nights, and 
went over the river after she left Henly’s, with her brother- 
in-law; staid some three or four days until prisoner went for 
her; deceased was a widower and lived about one mile from 
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Stokes’. Deceased had eight children, and the neighborhood 
was densely settled. 

Direct, resumed: Prisoner and deceased had been friend- 
ly previous to killing, and prisoner had frequently invited 
deceased to his house. It was the day before the house-rais- 
ing that prisoner told witness to invite Henly over. The 
house-raising was about halfa mile from Stokes’ house. Pris- 
oner was drinking, about half and half drunk, on morning. of 
the house-raising ; have known prisoner forty years; was al- 
ways a peaceable man and averse to difficulties; never had 
heard of any jealousy between prisoner and deceased. Hen- 
ly was a larger man than prisoner or witness; Henly was so- 
ber on the day of the-killing, so far as witness knows. Found 
the body lying on the right arm and one leg across the thigh 
of the other; deceased had on no coat; did not see any coat 
on the ground. The body was some 40 steps beyond and 
outside of the gate. ‘ 

WiLi1aM ANDREWS, sworn: Witness has been acquainted 
with prisoner since prisoner was ten years old; was also ac- 
quainted with deceased ; deceased had about 8 children, 3 
daughters pretty well grown; saw prisoner on 12th Feb’y, 
first between 3 and 4 o’clock, P M; was sent for by Mr. Wil- 
lis; saw Stokes in his own field, going off. Witness, when 
opposite the house, saw prisoner making towards the river to- 
wards Mr. Cade’s mill. | Witness hallooed to prisoner and told 
him to go back and stay back; prisoner turned round as 
though going back, walked a few steps and replied, you are 
no officer; I will walk where I please. Prisoner left the road 
and went round through the wood; saw nothing of him for 
some time; witness went up the hill and prisoner stepped out 
from the bushes, about 10 or 15 steps in front ‘of witness; 


‘prisoner walked up towards witness, within a few steps, with 


his right hand in his pocket. Witness told prisoner to take 
his hand out of his pocket, and witness levelled his gun at 
legs of prisoner; after the order, prisoner kept advancing and 
raising his foot. Witness told prisoner if he, prisoner, put 
his foot to the ground he, witness, should shoot. Witness 
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asked, what possessed you to kill Henly? Prisoner replied, 
I did kill him, and expect to be hung for it; and if I could 
kill two or three others I would be perfectly willing to be 
hung. When witness thought he would have to shoot, he 
called for Curry to witness it. Witness had been sitting on 
the root of a tree and prisoner in the road; he, prisoner, got 
up and walked off. Witness told him, when they got to the 
forks of the road, he might go 30 or 40 steps, but no further. 
Prisoner went about 30 steps and stopped, with his back to 
witness and Curry, then walked back towards us, and I or- 
dered him to keep on the other side of road—if he came close 
I would lay him out as straight as he had laid out that poor man. 
Prisoner hung down his head and asked witness to go to the 
house with him. Witness refused and Curry went; after 
prisoner had been in house some three quarters of an hour he 
came out and walked up towards the body of Henly. Witness 
told him to hold on—he had gone as nearas heought. Prisoner 
stopped and observed to the crowd, that Henly was a connec- 
tion and a brother mason, and he would not have. killed him 
for the world, but he had to do it in self-defence. Prisoner 
walked about a little and said he would give himself up; wit- 
ness told him not to go to the house, but to set down. Pris- 
oner said Henly had struck him with a stick; there was no 
stick near the corpse a short time afterwards. Prisoner 
observed, that Henly had shot at him. Witness asked the 
prisoner where the pistol was. Prisoner replied, he, Henly, 
has it about him. Witness then searched deceased and found 
a common old single bladed knife in his pocket; the knife was 
shut. On Monday after, prisoner said he was struck with a 
stick by Henly on the back of the neck; did not ask him on 
the day when he was struck, as witness saw no stick. Wit- 
ness asked prisoner to lend him the knife he struck Henly 
with; witness looked at it and examined it; knife exhibited 
in Court; witness says it is the same one handed him by 
Stokes, or out of same paper. When Dent came to me he 
was about as a man who had taken one drink of liquor or 0; 
should not have known, from his appearance, that he had taken 
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liquor, if witness had not known it was used at the house-rais- 
ing. 
Cross-examined: Mr. Dent went for witness; was aS aman 
who had taken a drink or so; witness took his gun and went 
round the fence. Prisoner was in the road, in his own field, 
when I saw him, about 100 yards from the house; witness 
went round the fence losing sight of prisoner, and Stokes 
came out of the woods towards where I was standing in the 
road. Prisoner seemed to be going down the hollow; witness 
told him not to come nearer; that he, witness, was going to 
meet him; the first time witness saw prisoner, after he got 
round the fence, he was coming out of the bushes and ap- 
proaching him. Witness first saw the knife in the hands of 
prisoner when he gave himself up; the knife was asked for 
and given up; nothing else found on the person of prisoner. 
At the conversation around the body, witness thinks John 
Andrews, Billy Cade and others, were present; at conversation, 
witness asked prisoner where he was hit; prisoner placed his 
hand on back of his neck and said it was there; prisoner said 
nothing else, at that time, that witness recollects to have 
heard; prisoner and deceased were always friendly, when to- 
gether, but did not talk so of each other when apart; cannot 
say the exact cause of bad feeling; sometimes Stokes would 
say something, again another. In a conversation between 
prisoner and witness, prisoner said that every man who came 
to his house got his wife. Witness told prisoner to name the 
man—that it was a lie, for he, witness, had been there sever- 
al times and he, witness, had not; prisoner named deceased 
and Sam Hill. Witness replied, I have noting to do with 
Hill; but if you know anything, Armstead, against Henly, 
I want you to name it. Prisoner said Henly had caught his 
wife by the shoulder and,shook her, playing with her. Miss 
Campbell was present and remarked—Stokes, you know bet- 
ter; it was me whom he took by the shoulder, and was play- 
ing with, and not your wife. Prisoner applied to me for room 
to put his clothes in—that he intended to leave home, for he 
could not stand the way they were carrying on there; that 
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whenever he said anything they threatened to whip him and 
abused him; that Sam Hill and others did so; he said noth- 
ing there about Henly; witness did not say to Wade Stokes 
on the road to Augusta, that prisoner had come to him to get 
board or a room, because Henly and others carried on so at 
his house that he could not stay there. John Stokes and Os- 
car Dent were present, in a buggy, about 40 feet from priso- 
ner and myself, during the conversation above. Witness has 
not subscribed money or employed Counsel to aid in this pros- 
ecution; is under no promise to do so; only asked Mr. Ste- 
phens and Mr. Thomas why they withdrew from the prose- 
cution, and stated to them that Heard had told me the money 
was made up. 

Dr. Joun H. Watton, sworn: Was present at the inquest 
held over the body of deceased, and assisted in examination; 
the wound was in the right breast, one and a halfinches from 
sternum, between 2nd and 3d rib; cut through anterior por- 
tion of the right lobe of the lungs, then through the pericardi- 
um or thin membrane that covers the heart, then cut the 
aorta about inch and half above the heart—such wound ne- 
eessarily produced instant death. 

Cross-examined: Heart below liver, of which the knife en- 
tered above two inches or more. 

Direct, resumed: From direction of wound, it could have 
been inflicted either from behind or from the left of the per- 
son receiving it. 

Cross, resumed: For such a wound to have been inflicted 
when the two men were of equal height, it was necessary that 
the party inflicging it should be on one side to the right; it 
could not be inflicted by one person standing hehind another 
and striking directly over the shoulder. 


EVIDENCE FOR THE PRISONER. 


JoHN StToKEs, sworn: Is son of the prisoner; was present 
on the day that Henly and Mr. Dent took dinner at priso- 
ner’s house; was in an adjoining room in bed sick; partition 
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between; dinner table visible but not bed. Prisoner came te 
house half hour before Henly and Dent came to house; pris~ 
oner and wife were quarrelling. Mr. Henly came in to din- 
ner, and prisoner’s wife said, if you knew what Stokes hag. 
been saying about you, you would give him a thrashing that 
minute. Mr. Henly then said, Armstead, if you will walk: 
out into the road, I will give you a thrashing. Henly threw 
his hankerchief in prisoner’s wife’s lap, and went out first, 
prisoner next, and Dent next, passing through the room where 
witness was confined by sickness; saw them no more after-~ 
wards. 

Cross-examined: The bed in which witness was lying was: 
in such a situation he could see out to the road; did not tell’: 
any one that he saw the difficulty; did not tell Mr. Andrews: - 
so; did not tell him, on the Monday after homicide occurred, ' 
that the difficulty occurred about making a coffin hd for Mr. 
Wiseman; did not tell him that prisoner never had cause to- 
be jealous of Mr. Henly; never told Mr. J. Willis so at any- 
time. . 

Direct, resumed: Did not recolleét what prisoner said at: : 
first of the quarrel between prisoner and wife, before Henly 
came, but heard his wife say her arse was her own, and Hen- 
‘ly could do it as well as any body. On the night of the mo- 
ving to Augusta does not recollect hearing prisoner tell Mr. 
Henly he wished him to keep away from there; but has, at 
various other times, heard him tell him so. Has seen Henly 
and prisoner’s wife go off together, and has stated so to his 
father privately. 

Joun ANDREWS, sworn: Never heard deceased say that 
prisoner had forbidden him his house; had heard him say 
that prisoner had threatened to kill him, but he was not afraid 
of his doing it, and was present when prisoner was arrested; 
heard him say he had killed him and he would do it again, 
and that he was sorry for it, but he would kill the best friend 
he had, under the same circumstances; said Henly struck him 


with a stick on the back of his neck; got there about one hour 
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after Henly’s death. Willis, and Dent, and Curry were there, 
and others; heard nothing about pistol. 

Direct: Staid there all the time till prisoner was arrested. 

ArcHIBALD N. Sayre: Some six or eight months before the 
homicide, on his return from Anthony Shoals Factory, saw 
Stokes on an island in the river, and on the way from there 
he told me to tell Henly to keep away from his house, and 
let his wife alone; if he did not he, prisoner, would kill him; 
told him if he wanted such messages borne he must bear them 








himself. 

Cross-examined: Stokes was very drunk at the time; saw 
Stokes and Henly together very frequently about a week 
afterwards, when Stokes invited Henly, pressingly, to come 
to his house; inquired why he staid at home so close. Have 
known prisoner since 1832; very often drunk; hardly ever 
from under the influence of liquor; never had many fights, 
though a great hand to get up difficulties, and very abusive, 
till he saw his abuse about to be resented; never knew him 
to strike any body. Has heard prisoner, on one gccasion af- 
ter the first conversation, say that his wife was too familiar 
with other men, and that he was going to quit home on that 
account; comparatively sober then. Stokes said he left his 
wife very drunk. 

Henry CAMPBELL: On the night witness and family went 
to Augusta, camped at Stokes’; Jack Dallas, James Henly, 
the deceased, and Wm. Dent and George House were there ; 
in November preceding the homicide, thinks on the 12th, 
heard prisoner tell the people there to go home; saw no one 
but Henly have liquor there that night; he hada flask; Hen- 
ly and the others refused to go, and staid till nearly day; saw 
Mrs. Stokes and Henly standing out in the yard, between mid- 
night snd day; has heard Mr. Stokes tell deceased if he did 


not go away and keep away from his honse, and !ot bis busi- 
ness alone, he would kili him. Mr. Stokes was not drinking 
that night, and had not been at midnight. 






Cross-examined: Henly and the others ceme about twelve 
or Augusta ou Thursday after 
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the homicide happened; has been at Mr. Stokes’ house once 
since. Gibson House was present when prisoner told de- 
ceased to keep away from his house. 

Dr. D. M. Anprews does not think such a wound as de- 
ceased’s could be given directly over the shoulder; thinks 
the direction of the knife would be horizontal in a wound gi- 
ven between the second and third ribs, to reach aorta 2n inch 
and a half above its junction with the heart. 

Cross-examined: Thinks, if the prisoner was standing a 
little behind, to the right, such a wound could be given. 

Dr. WAzTOoN, (recalled): Sustains Dr. Andrews. 

Wm. W. Strokes: On the road to Aucusta, Mr. Andr 
told the witness that prisoner had been to his house and ap- 
plied for 2 room; that he did not want such a set al 
that Stokes had told him he was annoyed by Hiil, ! 
and others; has known prisoner from a boy; has never known 
him to offer personal violence to any body. Prisoner has 
been intemperate from a boy, except a few months. 

Cross-examined: Is-certain it was Hill, Henly and others 
that Mr. Andrews told witness, Stokes said were annoying 
him; conversation took place some montis previous to the 
killing. 

N. G. Barkspae: Stokes has always been considered a 
peaceable man; has known him from boyhood; Stokes is 
about 40; has never known him guilty of any violence. 

Wa. ANDREWS re-called: Had a conversation with John 
Stokes, on the Monday after homicide happened; asked him 
how accident occurred ; he said Ma and Pa had been quarreling 
ever since Sam ITill was over there, and that cousin James 
Henly’s name was not named—but Mrs. Stokes said, if you 
knew what Stokes has been saying about you, you would not 
stand it; Stokes said I have not said a word about him, and 
if he had said anything about him he would not deny it. 
Mrs. Stokes said that Stokes had said that Henly charged 
2} dollars for making a coffin for old man Wiseman, who died 
at Henly’s house, and, had kept the balance of the money. 
Ifen'y said it is not so Stokes, and you know it—and if you 
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will go to the road with me, I will give you a thrashing. 
Wiseman was sick, and died at Henly’s. John Stokes said 
he heard prisoner say to Henly, if he was going to give him 
a whipping, he was ready; Henly replied, go to the big road, 
he would not fight him in his yard. John Stokes said he got 
up and sat on his bed at the window; Henly went out of the 
gate—his father behind him, and Dent next. Dent stopped 
to shut the gate; after getting out of the gate a few steps, he 
stooped, as if he had dropped something; picked it up; step- 
ped a few steps a little farther, and struck Henly over the 
right shoulder, and Henly fell; prisoner stooped down after- 
wards—whether it was to pull the knife out, or to look at the 


wound, he could not say. 
Isaran T. Wiiuts: Had a conversation with John Stokes 


on the Sunday after the homicide, when he said he had never 
seen anything amiss between James Henly and his step- 


mother. 

N. G. BarkspALE: Is acquainted with the general reputa- 
tion of Wm. Andrews in the vicinity where he lives; from 
that reputation, would question it. 

Wm. Cavz: Has been long acquainted with Wm. Andrews; 
from his knowledge of him, would believe him on his oath. 

Cross-examined: Has contributed to this prosecution. 

F. E. Smiru: Is acquainted with Wm. Andrews; from his 
knowledge of his reputation, would believe him on his oath; 
has contributed to this prosecution. 

Wa. House: Knows Wm. Andrews, (knows nothing very 
bad about his character); have not contributed to this prose- 
cution, but expects to do it; would believe him on his oath 
in a Court of justice. 

When Win. Andrews was offered to be sworn on behalf of 
the State, Counsel for prisoner objected to his being intro- 
duced as a witness, on the ground that the list of witnesses 
furnished to the defendant by the Solicitor for the State, in- 
cluded only the two witnesses sworn before the Grand Jury, 
and Dr. Walton substituted for Dr. Whitlock, who had de- 
parted this life; and that no notice of the said Andrews be- 
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ing expected to be introduced as a witness in this case had 
ever been given to the defendant or his Counsel. 

The Court over-ruled the objection, and Counsel for de- 
fendant excepted. 

Wm. House, introduced by the State to sustain the charae- 
ter of Wm. Andrews, in answer to the usual question, as to 
character for truth and veracity, answered, that “he knows 
nothing very bad about his character.’’ Counsel for defend- 
ant proposed to ask him, “‘ Have you never heard anything 
very bad against his character.” 

The Court ruled out the question, because it was not con- 
fined to his character for truth and veracity, and defendant 
excepted. 

Afterwards, on motion of the Counsel for the State, the 
Court struck out the testimony of House, that “he knows 
nothing very bad about his character.’”’ To which decision, 
defendant’s Counsel excepted, because said evidence was le- 


After the defendant had introduced his testimony, the Court 
charged the Jury as follows : 


CHARGE. 


“Gentlemen of the Jury—the law having made the Jury 
the judges of the law, as well as the fact, 1 would prefer to 
decline charging you altogether; for it seems inconsistent 
that I should propound the law when you are at liberty to 
disregard the Court. Yet, so it is, while it is my duty to 
give you in charge the law, you are at liberty to abide, or not, 
by the Ceurt’s exposition of the same. The Court, therefore, 
willsay but little to you in the way of charge, as you are 
judges of the law as well as the fact. I will read to you the 
law which, I think, most relevant. to the case, and read it de- 
liberately. The Court then read to the Jury the following 
sections of the fourth division of the Penal Code: two, three, 
four, siz, seven, twelve, es fourteen, fifteen and sixteen, 
and proceeded as follows: 
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If it is satisfactorily proven to you that the prisoner slew 
the deceased, Henly, the next inquiry is, has the offence been 
reduced to an offence lower than murder by the proof? To 
make the homicide murder, it must have been committed with 
malice aforethought, express or implied. It is for you to 
judge, from the evidence, whether there are any circumstances 
proven to show express malice. If no express malice has 
been proven, then you may believe and find implied malice. 
If you are satisfied that the homicide was committed without 
considerable provocation, and that all the circumstances show 
a malignant and abandoned heart, you can find that it was 
instigated by implied malice. 

I deem it necessary only to examine whether the offence 


has been reduced to voluntary manslaughter or to justifiable 
homicide. The offence could not be reduced to voluntary 
manslaughter by any provocation of words or threats; there 
must have been some assault by Henly on the prisoner, or 
an attempt, by Henly, to commit a serious personal injury on 


him, to reduce the crime from murder to manslaughter. 

The Court is of opinion that jealousy was not a sufficient 
provocation to reduce the homicide to manslaughter. Upon 
this subject we must speak in the language of the law, and 
not from the promptings of our feelings. 

To ascertain whether the homicide be justifiable, the Court 
deems it necessary only to inquire whether it was committed 
in self-defence? And to make the homicide justifiable on 
this ground,.you should believe that the killing was absolute- 
ly necessary to prevent the injury apprehended from the de- 
ceased. If you believe the prisoner could have prevented in- 
jury to himself by declining to fight with deceased, and that 
the latter was not the assailant, thea the offence is not jus- 
tifiable homicide. You must bear in mind the distinction be- 
tween slaying to prevent an injury, and slaying in revenge of 
an injury. The former may justify when the latter will not. 

The Court is of opinion, that if the prisoner slew the de- 
eeased on account of jealousy, the case does not stand upon 
the footing of reason and justice that will reduce the killing 
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from murder to justifiable homicide. Neither is the Court of. 
opinion that it is justifiable on account of self-defence, upon 
the footing of reason and justice, unless the Jury shall be of 
opinion that the danger to prisoner was so urgent and press- 
ing, at the time of the killing, that, in order to save his, the 
prisoner’s life, the killing of Henly was absolutely necessary. 

It was not justifiable to slay deceased from a dread or sus- 
picion that he would commit adultery with prisoner’s wife. 
If he had endeavored to enter the house for that purpose, 
against the consent of prisoner, he might have been resisted 
at the sacrifice of his life. 

If you find the prisoner guilty of manslaughter you must 
say whether it is voluntary or involuntary, because the pun- 
ishment is differcut. 

The Court has been requested, in writing, by prisoner’s 
Counsel, to charge: 

“That if the Jury believes, from the evidence, that this 
case stands upon the same footing of reason and justice as 
those enumerated in the 4th division of the Penal Code, the 
homicide is justifiable.” 

The Court charges the above to be true, with these modifi- 
cations: 

Ist. That as regards self-defence, it is provided for under 
the said 4th division, and is there enumerated and met by 
what the Court has already charged. 

2d. As regards intercourse with prisoner’s wife, the Court 
is of opinion that it would not have been justifiable to slay 
deceased because of previous or apprehended future adultery ; 
but if deceased had been about to enter the house of prisoner 
against his consent, to commit adultery or rape, that would 
fall upon the same footing of reason and justice as those ca- 
ses enumerated in the said 4th division in the Penal Code. 


To which charge the defendant’s Counsel excepted— 
That the Court erred in charging that there must have 


— 
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been sonic assault, by Henly, on the prisoner, or an attempt, 
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by Henly, to commit a serious persqnal injury on him, to re- 
duce the crime from murder to manslaughter. 

2d. That the Court erred in charging, “that the Court is of 
opinion that jealousy was not a sufficient provocation to re- 
duce the homicide to manslaughter—upon this subject we 
must speak in the language of the law, and not from the 
promptings of our feelings.” 

3d. That the Court erred in charging, “I deem it neces- 
sary only to examine whether the offence has been reduced 
to voluntary manslaughter or justifiable homicide ;’”’ thereby 
excluding from the Jury the question as to involuntary man- 
slaughter, and expressing, thereby, an opinion on the evi- 
dence. 

4th. That the Court erred in charging, that “to ascertain 
whether the homicide be justifiable, the Court deems it ne- 
cessary only to inquire whether it was committed in self-de- 
fence.” 

oth. That the Court erred in charging, “that slaying in 
revenge of an injury cannot, in any event, justify a homicide.” 

6th. The Court erred in charging, that if the deceased was 
not the assailant, “‘then the offence is not justifiable homi- 
cide.” 

7th. Because the Court erred in charging, that “neither 
is the Court of opinion that it is justifiable on account of self- 
defence, upon the footing of reason and justice, unless the 
Jury should be of opinion that the danger to prisoner was so 
urgent and pressing at the time of the killing, that in order 
to save his, the prisoner's life, the killing of Henly was ab- 
solutely necessary. 

8th. That the Court erred in charging, “that it was not 
justifiable to slay deceased from a dread or suspicion that he 
would commit adultery with prisoner’s wife—if he had en- 
deavored to enter the house for that purpose, against the 
consent of prisoner, he might have been resisted at the sacri- 
fice of life.”’ 

And to which refusal to charge, in the words requested by 
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defendant’s Counsel, and to the charge as given, Counsel for 
defendant excepted, on the following grounds: 

1st. Because the Court erred in not giving the charge re~ 
quested, without modifications. 

2d. Because the modifications of law, as given by the 
Court, were illegal. 

3d. Because the Court erred in charging that the request 
of prisoner was true, with these modifications: First, That 
as regarded self-defence, it is provided for under said fourth 
division, and is there enumerated and met by what the Court 
has already charged. Secondly, As regards intercourse with 
prisoner’s wife, the Court is of opinion that it would not have 
been justifiable to slay deceased because of previous or appre- 
hended future adultery; but if deceased had been about to 
enter the house of prisoner against his consent, to commit 
adultery or rape, that would fall upon the same footing of 
reason and justice as those cases enumerated in the fourth 
division of the Penal Code. 

The Jury then retired and found a verdict of “ guilty.” 

A new trial was moved, on the ground that the verdict 
was contrary to the law and evidence; and also, on the sev- 
eral alleged errors excepted to as above. 

The Court refused a new trial, and defendant's Counsel 


excepted. 
On these several exceptions, error has been assigned. 


Toomps; T. R. R. Coss, for plaintiff in error. 

Sou. Gen’, Weems; Barnet?, for the State. 

By the Court.—Benninc J. delivering the opinion. 

A part of the charge of the Court complained of, was as 
follows: “There must have been some assault by Henly on 
the prisoner, or an attempt by Henly to commit a serious 


personal injury on him, to reduce the crime from murder to 
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manslaughter.” According to this, no case of homi¢ide can 
be a case of manslaughter, unless it be one in which the per- 
son killing was first assaulted by the person killed. Accord- 
ing to this, therefore, if, in a sudden fight, without weapons, 
and one entered into with equal willingness by both parties, 
the party who happens to give the first blow kill the other; 
or, if a husband, taking a man in the act of adultery with his 
wife instantly kill him, the homicide cannot be manslaugh- 
ter, but must be murder. 

Is this law? 

If it is, it must be for the reason that it is made law by the 
seventh section of the fourth division of the Penal Code, which 
is in these words: “In all cases of voluntary manslaughter, 
there must be some actual assault upon the person killing, or 
an attempt by the person killed to commit a serious personal 
injury on the person killing. Provocation by words, threats, 
menaces or contemptuous gestures, shall in no case be suffi- 
cient to free the person killing from the guilt. and crime of 
murder. ‘The killing must be the result of that sudden, vio- 
lent impulse of passion supposed to be irresistible; for if there 
should appear to have been an interval between the assault 
or provocation given, and the homicide, sufficient for the voice 
of reason and humanity to be heard, the killing shall be at- 
tributed to deliberate revenge, and punished as murder.”’ 

Does this section make the charge law, and put the cases 
aforesaid out of the class manslaughter into the class mur- 
der ? 

If it puts those cases out of the class manslaughter, it must, 
of necessity, put them either into the class murder or into the 
class justifiable homicide; for there can be no case of homi- 
cide which does not fall into one or another of these three 
classes. ‘Homicide is the killing of a human being of any 
age or sex, and is of three kinds: murder, manslaughter and 
justifiable homicide.’’ (Code.) According to the Court be- 
low, the section puts them into the elass murder. 

3ut that class will not receive them unless forced to do it, 
for they are cases unaccompanied by malice; and malice is 
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the distinguishing mark of all cases of homicide that are mur- 
der. They are cases in'which is wanting a “deliberate in- 
tention” to take life—such a “ deliberate intention” as “is 
manifested by external circumstances capable of proof.” 
Therefore, they are cases free from express malice. They 
are cases, in respect to neither of which can it be said that 
it is a case ‘where no considerable provocation appears, and 
where all the cireumstances of the killing show an abandoned 
and malignant heart.” ‘Therefore, they are cases free from 
implied malice. (Code, 4th Div.) 
These cases, therefore, cannot be got Into the class mur- 
er, without the doing of great violence to the definition of 
murder. 

Neither can they be got into the class justifiable homicide, 
without the doing of equally great violence to the law defin- 
ing or designating justifiable homicide. 

What then? Shall we exclude these cases from every one 
of the three classes of homicide? That cannot be, for the 
law says that every case of homicide is to be included in some 
one of those classes. . 

In some one of the above classes, then, we have to include the 
cases. Which shall it be? Manifestly, that class into which 
the cases will go most easily—will go by the use of least force. 
And that one is manslaughter. The definition of manslaugh- 
ter is such, that ifit stood alone, the class manslaughter would 
receive them readily—without having in the least to be forced. 
“Manslaughter is the unlawful killing of a human creature 
without malice, either express or implied, and without any 
mixture of deliberation whatever.” (Code, 4th Div.) This 
is not true of the definition of murder, or the definitions of 
justifiable homicide. ‘To make the definitions of those two 
classes of homicide such that they would receive these cases, 
would be to so change them as to destray their characteristics. 
It is true, the definition, of manslaughter does not stand alone. 
It is accompanied by the said seventh section, which declares, 
that ‘In all cases of voluntary manslaughter, there must be 
some actual assault upon the person killing,’ &c. But it re- 
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quires a less degree of force to let the definition control this 
section than to let this section control the definition; for if 
we let the section control the definition, we have also to let it 
control another definition—that of murder; and so to control 
that definition as to make it say, that there may be cases of 
murder without malice. 

[1.] The result is, that these cases have to be considered, 
not cases of murder, but cases of voluntary manslaughter. 
And if that be true of these cases, then it may be laid down 
as a rule, that no case of homicide can be a case of murder, 
if it is not accompanied by malice, either express or implied ; 
and that every case of homicide not so accompanied, is, not- 
withstanding the said seventh section, a case of manslaughter, 
unless it be a case of justifiable homicide. 

Is that section, then, to have no effect? By no means. 
It is to be used to help us arrive at what is malice—implied 
malice. ‘Malice shall be implied where no considerable 
provocation appears, and where all the circumstances of the 
killing show an abandoned and malignant heart.”’ And that 
section says: “Provocation by words, threats, menaces or 
contemptuous gestures, shall, in no case, be sufficient to free 
the person killing from the guilt and crime of murder.”” This 
is as much as to say, that provocation by “words,’’ &c. is not 
“ considerable provocation’; and that if life be taken in con- 
sequence of such provocation, it will be taken under circum- 
stances which will “show an abandoned and malignant heart.” 
In short, it is as much as to say, that notwithstanding any 
provocation by “words,” &c. malice shall be implied. 

I incline, very much, to think that the true meaning of this 
seventh section is this, viz: in all cases of homicide, in which 
the provocation is but “words,” &c. the offence shall not be 
reduced from murder to manslaughter ; in all cases of homi- 
cide, where the provocation is ‘‘ some actual assault,” the of- 
fence may be reduced from murder to manslaughter, if there 
is not a sufficient cooling time between the assault and the 
killing. This, I incline to think, is the true meaning and the 
whole meaning. I cannot think the section was intended to 








fice 
* 





MILLEDGEVILLE, MAY TERM, 1855. 37 


Stokes vs. The State. 








affect cases, in which the provocation was neither “ words,” 
&c. nor “ some actual assault,’’—was intended to affect the case, 
for example, of the man whose provocation is an act of adul- 
tery with his wife, committed under his own eyes. (4 Black. 
Com. 192.) 

If what has been said is true, it follows that the Court be- 
Jow, in charging the Jury that ‘“ There must have been some 
assault by Henly on the prisoner, or an attempt, by Henly, 
to commit a serious personal injury on him, to reduce the 
crime from murder to manslaughter,’ stated the rule too 
broadly, and that the-Court should rather have charged the 
Jury, that although there might have been no assault com- 
mitted by Henly on Stokes; yet, if Stokes had other and 
yery great provocation from Henly, such provocation as that 
which a man has who takes another in the act of adultery 
with his wife; and if all the circumstances of the killing 
showed that he acted from a sudden, violent heat of passion, 


occasioned by such provocation, and not from the promptings 


of an abandoned and malignant heart, of all which they must 
judge from the evidence, then the homicide would be no more 
than manslaughter. . 

The Court held, that to impeach a witness on the score of 
character or reputation, it is necessary that the examination 
be confined to his “‘ character for truth and veracity.”’ 


[2.] In Phillips on Evidenec, 1, 292, it is said that “The 
regular mode of examining into general character, is to in- 
quire of the witnesses whether they have the means of know- 
mg the former witness’s gencral character; and whether, 
from such knowledge, they would believe him on his oath?” 
With Phillips agree Starkie, (Stark. Ev. 182,) Greenleaf, 
(Green. Ev. Sec. 461,) and Cowen & Hill (Cow. ¢ Hill’s 
Notes to Phill. Ev. note 531,) as also does the case of Rez. va. 
Bispham, (4 Carr. ¢ P. 392.) 

We think that the weight of authority is with Phillips; and 
therefore, that the rule, as laid down by the Court, is too nar- 
row. 
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Wherefore, it seems to us, that under the New Trial Act.of 
1854, a new trial ought to be granted. 








No. 6.—Cmar.es C. Beat et al. plaintiffs in error, vs. A. 
E. Cocnran, administrator, &c. defendant in error. 


[1.] A suit was brought against the Sheriff and his two sureties, on his offi- 
cial bond. On the first trial, judgment was recovered against all three. 
The Sheriff appealed under the Act of 1839, the sureties neglecting or re- 
fusing to do so. On the final trial, the Sheriff was acquitted from any li- 4 | 
ability on account of his alleged misconduct : Held, that the first judgment 
could not be enforced against the sureties. 








Iilegality, in Wilkinson Superior Court. Decision by 
Judge HarpEMAN, October Term, 1854. 


isp TAS ARE: SS: 


Suit was brought by A. E. Cochran, as administrator, ; 
&c. against Solomon B. Murphey, Sheriff, and the sureties : 


on his bond, on an alleged misfeasance, in demanding and ta- i 
king more costs than the law allowed. On the first trial, 4 
there was a recovery by the plaintiff below. Murphey, the | 


principal, alone appealed. Upon the appeal trial, a verdict 
was rendered in his favor; execution was issued on the first 
verdict, and judgment against the sureties, who had not ap- 
pealed. An affidavit of illegality was filed, on the ground . 
that the sureties were relieved by the final judgment relieving a 
their principal. The Court below dismissed the illegality, and 
this decision is assigned as error. 
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Jno. C.-Bower, for plaintiff in error. 


A. E. Cocnray, for defendant in error. 
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By the Court.—LuMPkIN, J. delivering the opinion. 


[1.] Ought the sureties to pay the money recovered on the 
first judgment? and because of that judgment? To state the 
case free from all embarrassment growing out of the Act of 
1839, (Cobb’s Dig. 500,) authorizing one of several parties, 
plaintiff or defendant, to appeal, and which urgently demands 
legislative explanation and amendment, as was made manifest 
in Stell vs. Glass, (1 Kelly, 475); and Allison vs. Chaffin 
and another, (8 Ga. FR. 330,) and other decisions of this 
Court—suppese the suit had been brought separately in this 
case, against the Sheriff and each of the sureites—and this 
could have been done, the bond being joint and several—and 
suppose judgments had been recovered against each of the 
sureties on account of the alleged misconduct of the prin- 
cipal; and then, on the trial against the Sheriff, he should 
have been acquitted of all delinquency—is it possible that 
Equity would not relieve the sureties by injunction, against 
the payment of the judgments against them? If it would 
not, there would, unquestionably, be a most signal and la- 
mentable failure of justice in such a case. Sureties made to 
respond for the default of their principal, of which he was 
never guilty! They mulcted, perhaps, in the entire penalty 
of the bond, and he discharged from all liability, leaving 
them, of course, without the right of recourse over against 
their principal for contribution ! 

It is said Courts make precedents. We disclaim all such 
pretension. It is nevertheless true, that all precedents had 
a beginning; and if none can be found for this case, it is be- 
cause, under our peculiar Statutes regulating the relation of 
principal and surety, and the rights of the latter, resulting 
from that relationship, after as well as before judgment, the 
case, itself, is one sud generis. 

Whether the Act of 1799 authorized a suit against the 
sureties on a Sheriff’s bond, for any default or misconduct in 
his office, anterior to a recovery against the principal, I will 
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not discuss. Certain it is, that no action can be brought 
until an order be passed for that purpose, on the application 
of the party aggrieved. The showing for this purpose, if not 
required to be made on affidavit, should be more special than 
it has been. It would save much trouble and expense to 
sureties—it might have prevented this case. 





No. 7.—Jemima Hatt, caveator, &c. plaintiffin error, vs. Sa- 
RAH HALL, defendant in error. 


[1.] By the words credible witnesses, in the Statute of Frauds, competent wit- 
nesses are to be understood; and a will may be pronounced for, though the 
attesting witnesses depose to che incapacity of the deceased. 


[2.] When explaining the sense in which the term credible witnesses is to be 
understood, it is not error in the Court, by way of illustration, to say that 
the will may be set up by other witnesses, because the subscribing witness- 
es ‘‘may swear falsely, or may believe more capacity required than is nec- 
essary.” 

[3.] When it appears by the certificate ofthe subscribing witnesses, and by 
their evidence on oath, that a will was attested in the presence of the testa- 
tor, this is prima facie evidence of the fact, and shou!d be held sufficient, 
unless controverted by definite evidence. 

[4.] A testator has testamentary capacity, though in a sinking and dying 
state, if, when his attention is aroused to the making of his will, his mind 
acts definitely, and with discriminating judgment; if he knows the contents 
of what is written as his will, comprehends his relations to his family and 
connexions, theirs to him, the nature of his estate, and disposes of the same 
with understanding and reason. 


Caveat on appeal, in Hancock Superior Court. Tried be- 
fore Judge ANDREWS, October Term, 1854. 


This was a question of devisavit vel non, upon a paper pro- 
pounded as the will of Daniel Hall, deceased. The first 
clause gave his wife one half of his real estate; the second 
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gave his cousin Samuel Hall $1.000; the third provided 
that what he gave his wife was during her life, and +t her 
death, to dispose of as she pleased. The next item—‘“TI leave 
the other part; that is, the remainder, to be equally divided 
among my nearest relatives.” The next was an attestation 
clause. Then follows, “I mean to be understood my real 
and personal estate both included in the above disposition of 
my property ; that is, all I possess, in any wise, after the pay- 
ment of my just debts. I mean by the term I have used 
above, to-wit: my nearest relatives—my nearest blood rela- 
tives. The last item appointed executors. Attested by J. 
Stone, Hezekiah Rogers and R. F. Green. 


On the trial, J. Stone testified, that he was the attending 
physician, and witnessed the will, abort 24 hours before his 
death. He was importuned by Sarah Hall to go and ask him 
if he did not want to make a will. Witness asked him, and 
he said nothing, but appeared careless and indifferent. Then 
spoke to him of the shortness and uncertainty of life, and told 
him, if he wanted to make a will, he was ready to write it. 
After a while he said he had been thinking of making one. 
{ (witness) asked what he wanted written. He said he want- 
ed his wife to have half of his real estate. After I wrote this. 
he went to sleep, apparently in a comitose state. After much 
difficulty, he said he wanted $1.000 left to his namesake, 
Samuel Hall. When that was written, he dropped into 
the same state of stupor. Then said, he wanted his two sis- 
ters to have the balance. After the will was written, Sarah 
Hall requested me to go and ask what he meant by the term 
real estate. He was in the same state of stupor, and made 
no answer. I told him it did not comprehend negroes. I 
asked him again. . He still made no answer. He seemed to 
be trying tounderstand. I.asked him if half of all his estate 
was what he meant? He answered, “yes, that’s what I 
mean.’ He seemed, when aroused, to be in his proper mind. 
I wrote it as he directed, and made the correction as he di- 
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tected. Known patients, in comitose state, to be in their 
right mind when aroused. Sarah Hall was rubbing his head, 
apparently, to keep him awake, when I asked the first ques- 
tion. She said, ““Sammy make your will as you please. Do 
you want your property you give to your wife to go to your 
folks or her’s at her death? Would you not rather it should 
go to your folks?’ He said, “she has helped me to make the 
property and save it, and I want her to have one half.” She 
asked him again, and he did not answer. I asked, then, do 
you want the property, after her death, to go to your folks, 
or do you want her to do as she pleases? He said, ‘ That’s 
what I want.’’ She asked him‘to let her portion include a 
certain negro. He said “ No—let them all go together.” 
I understood her to mean that it should be a component part 
ofher share. There were no other attempts to influence him. 
His disease was a slow typhoid fever. In the last stages, pa- 
tients sleep a great deal. Did not converse a great deal with 
him. No one suggested the name of his cousin. When 
aroused, he did not use an idle word. His answers to ques- 
tions were seemingly rational. To test his capacity, I asked 
him how long he had been sick? He studied some time and 
replied, four weeks next Friday. This was right. I read 
the will to him as I wrote it, by item, but I did not read it 
over to him as a whole. As I read it, he seemed tacitly to 
admit it. I do not remember his saying so. 
Cross-examination: I was sitting in the parlor when Sarah 
Hall caine to me and said—as Mrs. Hall (the wife) is out, go 
and see him and try to get him to make a will, if he is not 
too far gone. She importuned me. I saw no undutiful con- 
duct on the part of his wife. He was sinking, and I was 
stimulating him with brandy and laudanum. He would ne- 
ver have thought of making a will, probably, had I not sug- 
gested it. Ido not consider him of sound mind and dispos- 
ing memory, in the fullest extent of that term. When we 
ceased putting questions to him he ceased, apparently, to care 
anything about it. I doubt whether he would have any re- 
collection of the will, had he gotten well. I am not certain 
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but that when he signed his name, after making the “IL” he 
stopped till he was told the next letter. Doubted whether, 
in his palmiest days, he knew the meaning of real estate. 
When he signed his name, made some observation about its 
being badly done. 

HezekIAH Rogers, another subscribing witness, thought 
his mind very weak; did not think he was of sufficient mind 
to wake a will. Did not hear the will read, nor hear him 
say a word at that time; was his overseer; asked him what 
must be done? Said, “Tell the megroes to wash their faces 
and hands and go to grubbing the field.””, We wanted some 
grubbing done. 

R. F. GREEN, the other subscribing witness, did not think 
him of sufficient mind to make a will. He is the nephew of 
Mrs. Hall, and lives with her still, and does not know whether 
she will charge him board. 

ANNA DEVEREAUX: Heard Mrs. Hall, a few hours before 
the will was written, say that Mr. Hall was better, ‘that he 
had been in his senses all the time of his sickness. Testator 
knew her and spoke to her; when she went in, several neigh- 
bors came in and he knew them also. He looked like a dy- 
ing man—very weak; directed that three witnesses and a 
Justice of the Peace be sent for, before he signed the will; 
thought him to be in his sound mind. 

MatitpA HaLi: Saw testator the day he made his will; 
thinks he was of sound and disposing mind; knew every one 
and spoke rationally; heard him tell Dr. Stone that the will 
was right; she is mother of one of the legatces. 

Witi1aM Hat: Present when the will was made; thought 
him of sound mind; he knew and spoke to witness. Dr. 
Stone asked him who he wanted as executors? He said his 
sisters Nancy and Sally. Dr. Stone told him he ought to 
havea man. He then called witness and asked him if he 
would be executor. He is father of Samuel H. Hall, a lega- 
tee. 

E. W. Brown: Samuel Hall got no property by his wife; 
he got several negroes from his father. The Court charged- 
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the Jury, among other things, “that the word credible wit- 
nesses used in the Statute of Frauds, does not mean that all 
the witnesses are to be believed; but that they are not to be 
idiots or lunatics, or persons convicted of crime.” This 
charge is assigned as error. 

Also, ** That a will may be proven and will be valid, though 
the witucss may swear to the incapacity of the testator; that 
the witnesses may swear falsely, or they. may believe more 
capacity is required than the law holds to be necessary ; but 
if sufficiently proven by other evidence, the will will be set 


up.” 

This charge is assigned as error. 

A motion was made for a new trial on the ground, among 
others, that the verdict was against the law and the evidence. 
The motion was refused, and this is assigned as error. 

Other exceptions were filed, but abandoned in this Court. 


Kernan; R. M. Jounston, for plaintiff. 
L. Srgpuens, for defendant. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The meaning of the Statute of Frauds, m requiring a 
will to be attested by three or more credible witnesses, according 
to the charge of the Court below, was not that the seme was 
to be established only by these witnesses, and could not be 
set up by other testimony, but was, that the witnesses were 
not to be idiots, lunatics or persons convicted of crime. If 
this construction be taken in connection with the context, 
with the whole case, it is not erroneous. ‘The language used 
in confining the exception to “ idiots, lunatics or persons con- 
victed of crime,”” may have been too restricted; but it was 
plainly employed by way of illustration. The meaning clear- 
ly was, that the word eredible was used in the sense of com- 
petent ; that the will might be proven, therefore, by testimo- 
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ny opposed to that of the subscribing witnesses. In this 
sense, we think the Jury must have understood the charge ; 
and in this sense, it was correct. 

We know that there has been some dispute upon this sub- 
ject; but the better opinion is as we state it. 

‘A will may be pronounced for though both the attesting 
witnesses depose to the incapacity of the deceased.” LeBre- 
ton vs. Fletcher, (2 Hagg. 558.) 

“By credible witnesses in the Statute of Frauds, competent 
witnesses are to be understood.” Amory vs. Fellows, (6 
Mass. 219.) 

[2.] Exception is also taken to the following charge of the 
Court: ‘ A will may be proven and will be valid though the 
witnesses may swear to the incapacity of the testator. The 
witnesses may’ swear falsely, or they may believe more capac- 
ity to be required than the law holds to be necessary. But 
if sufficiently proven by the evidence, the will should be set 
up.” 

It was urged that the Court here put emphasis upon the 
fact, that the subscribing witnesses might swear falsely, and 
said nothing as to the possibility of the other witnesses swear- 
ing falsely—thus unfairly leaving the Jury to infer that the 
attesting witnesses in this case had sworn falsely. 

It is, to our minds, very plain, that the Court used these 
words also in illustration. Besides, the proposition was put 
in the alternative. The witnesses ‘‘may swear falsely’ he 
said, or they ‘“‘ may believe more capacity required than the 
law holds to be necessary.” And he referred to these as 
things, one of which might exist, as a reason why the will 
should be pronounced for, though the attesting witnesses had 
sworn to the incapacity of the testator. 

We sce nothing unfair or improper in the charge, as itis 
thus presented by the record. 

[3.] It was argued, that the Court also erred in not grant- 
ing a new trial, because the verdict was corftrary to evidence, 
in this: that there was no legal presence of the. testator, at 
‘the time the will was attested by the witnesses; inasmuch as 
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(it was insisted) he had relapsed into insensibility before the 
same was signed by them. 

This point was not made in the proceedings before the Court 
below, and does not appear in the assignment of errors. 
Regularly, therefore, it ought not to be urged before us. But 
we will deal with it more closely. 

The prima facie proof is, that this instrument was legally 
signed by the witnesses in the presence of the testator; for 
the attesting witnesses so certify by their attestation, and so 
swear in the evidence which they have given. If this is neg- 
atived, it should be by clear and definite contradiction. This 
does not appear in the record ; but resort is had to vague and 
indirect inference. In consideration of the testimony, as it 
is presented by the record, the only legitimate inference 
therefrom, in our opinion, is, that the attestation and signing 
of the witnesses occurred when the testator had been aroused 
to consciousness for the purpose of having his will executed. 

[4.] We see nothing in the evidence to authorize the con- 
clusion, that the will was obtained by improper importunity, 
or that the testator was not of disposing mind and memory. 
Nor can we agree, that what he said on the occasion “ sounds 
in folly.’ That which may appear unreasonable is suscepti- 
ble of explanation ; and taking all the circumstances into con- 
sideration, we think the Jury did what was right in sustaining 
the will. 

Though very ill—though in a sinking and dying condition, 
yet, it appears to us that what time his attention was aroused 
and given to the purpose of making his will, his mind acted 

definitely, and with discriminating judgment. It is clear, 
that he knew the contents of what was written as his will by 
Dr. Stone; he showed by what he said and directed, that he 
comprehended his relative situation to his family and connex- 
ions, their relations to him and claims upon him; that before 
the will was finally executed, his mind acted upon and under- 
stood the nature of the estate he was conveying, and that he 
disposed of the same with understanding and with reason. 
These are decisive tests of sufficient testamentary capacity.: 
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(6 Co. 23, a. 4 Burn. E. L.49. Herbert vs. Lowns, 1 Ch. 
R. 24. Right vs. Price, 1 Doug. 241. March vs. Tyrrell 
& Harding, 84. Terry vs. Buffington and another, 11 Ga. 
337.) 

Let the judgment be affirmed. 











No. 8.—JamEs H. Reynoups et al. plaintiffs in error, 28. 
JAMES LOFTON et al. Justices of the Inferior Court, Xe. 
defendants in error. 


[1.] The Justices of the Inferior Courts of the several counties, have no pow- 
er, under the Act of 1821, to levy, for,county purposes, “ a tax extraordinary 
of the general State tax,” until after such a tax has been recommended by 
two-thirds of the Grand Jury of their counties respectively ; and if, before 
such recommendation, any bod be taken by such Justices from the Tax 
Collector, for the due collection of the tax, the bond is void, as are also any 
legal proceedings founded on the bond. 


Illegality, in Elbert Superior Court. Decided by Judge 
AnpreEws, September Term, 1854. 


The Justices of the Inferior Court of Elbert County issued 
an execution against the Tax Collector and his sureties, on a 
bond given for the collection and payment of the county tax 
for the year 1846. An affidavit of illegality was filed on va- 
rious grounds—and among others, on the ground that the 
tax levied was for 62} per cent. upon the State tax, when the 
Statute of 1821 limited the tax to 50 per cent.; and that the 
levy was made by the Court without the previous recommen- 
dation of the Grand Jury, as required by that Act. The 
Court ‘below held the Collector and his sureties liable, in this 
proceeding, for the tax, up to the amount of 50 per cent. and 











48 SUPREME COURT OF GEORGIA. 





Reynolds et al. vs. Lofton et al. Justices, &c. 








for all the extra 12} per cent. actually collected. This de- 
cision is assigned as error. 

Various other exceptions were filed, not considered and 
determined by the Supreme Court. 


VanDvuzer; Toomss, for plaintiff in error. 
T. W. Tuomas; T. R. R. Coss, for defendant. 
By the Court.— BENNING, J. delivering the opinion. 


[1.] Did the Justices of the Inferior Court have power to 
levy this tax, in the absence of a recommendation of the tax 
by two-thirds of the Grand Jury? 

The first and second sections of the Act of 1821, ‘to au- 
thorize the Justices of the Inferior Court of the several coun- 
ties in this State to levy extraordinary taxes for county pur- 
poses,”’ are as follows: 

‘“‘From and after the passing of this Act, the Justices of 
the Inferior Court of the respective counties in this State, or 
any three of the Bench of Justices of the said Court, in any 
county, shall haye power, whenever in their opinion the exi- 
gencies of their respective counties may so require, to levy 
upon the inhabitants of any county in which the said Justices 
may reside, a tax extraordinary of the general State tax, and 
shall be authorized to have the same collected by the Tax 
Collector, for any county in which such tax may be levied by 
them: Provided, that nothing herein contained shall be con- 
strued to authorize the Justices, as aforesaid, to order any levy 
which shall exceed fifty per centum on the general State tax 
annually.” 

‘Sec. 2. No extraordinary tax shall be levied and collect- 
ed by the Inferior Courts, as by this Act contemplated, un- 
less two-thirds of the Grand Jury of the county shall first 
recommend the same at a regular term of the Superior 
Court.” 
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The tax in this case was “a tax extraordinary of the gen- 
eral State tax.” If, therefore, the Justices had power to 
levy it, that power must have been derived from this Act, for 
there exists no other Act from which it could be derived. 
The Act of 1834, (Pamphlet, 234,)is for building a jail; and 
therefore, that Act, even if not by this time functus officio, is 
not an Act from which the power could be derived. 

And, in the opinion of this Court, the power could not be 
derived from this Act. ‘In the opinion of this Court, the re- 
commendation of a tax by two-thirds of the Grand Jury must 
first be made before the power in the Justices of the Inferior 
to levy the tax can exist. The Court cannot see how to put 
on the Act a construction that would justify any other opin- 
ion. 
And if the Justices had no power to levy the tax, it follows, 
of necessity, that any attempt to levy it was illegal and void. 
Any judgment rendered by a Court not having power to ren- 
der it, is void for all purposes. (11 Ga. R. 455.) And if 
the Sheriff execute such a judgment, he is a trespasser. Case 
of the Marshalsea, (10 A. 76.) Brown vs. Compton, (8 T. 
R. 424.) ‘ 

It follows, in this case, that the bond was void; and if the 
bond was void, then all the proceedings on the bond were 
also void. 

The opinion of the Court being, on this question of power 
in the Justices such as it is, renders it unnecessary to notice 
the other points in the case. 

There ought to be a new trial. 


VOL. Xvii1.-7 
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No. 9.—Samvuet Linpsey et al. plaintiffs in error, vs. ALEX- 
ANDER D. Hunter, defendant in error. 


[1.] The withdrawal of the debtor's schedule from the Clerk’s office, by the 
Attorney, immediately after it is filed, and its detention in his custody until 
the sitting of the Court to which it is returnable, may be a good ground 
for continuing the cause ; it is not sufficient to authorize the imprisonment 
of the debtor, no fraudulent intent being imputed to the parties. 


[2.] A schedule, with the oath of the insolvent debtor appended, “ that he 
has no property or effects, of any kind whatever, except as excepted in the 
oath prescribed by law for insolvent debtors,” is sufficient. 


Mandamus. Elbert Superior Court, September Term, 1854. 
Decision by Judge ANDREWS. 


Alexander D. Hunter being arrested on a ca. sa. gave bond 
for his appearance at the next term of the Inferior Court of 
Elbert County, for the purpose of taking the benefit of the 
Honest Debtors’ Act. ‘Twenty days before Court Hunter 
filed in the Clerk’s office a schedule, as follows: ‘‘ The defend- 
ant has no property or effects of any kind, except as excepted 
in the oath prescribed by law for insolvent debtors.”” The 
day after this schedule was filed, the Attorney for Hunter, 
by consent of the Clerk, took it out of the office and retained 
it until Court. No application was made by the Counsel for 
creditors in the meanwhile, for an inspection of the schedule. 
At the trial, a motion was made to commit Hunter—Ist. Be- 
cause the schedule was never filed. 2d. Because this was 
not a proper and sufficient schedule. This motion was refused, 
and a mandamus was sought to compel the Inferior Court to 
commit. The refusal of this mandamus is the error assigned. 
Other objections were made, not considered by this Court. 


VANDUZER, for plaintiffs in error. 


T. W. Tuomas, for defendant in error. 
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By the Court.—LtMPKIN, J. delivering the opinion. 


Two questions only need be considered in this case: Ist. 
Whether the schedule was filed in terms of the law! and 
2dly. Whether the schedule was sufficient? 

[1.] The objection to the filing is, that it was not suffered 
to remain in the Clerk’s office, but was withdrawn by the At- 
torney of the debtor, and withheld until the sitting of the 
Court to which it was made returnable. No fraudulent in- 
tent is imputed to the parties; no application was made for 
the paper, either at the Clerk’s office or to the Counsel. If 
the schedule, when produced, operated as a surprise, it would 
have been good ground for continuing the cause, but certain- 
ly not for imprisoning the debtor. In fact, the cause was 
continued, so that no possible injury could have resulted to 
the creditor from the failure to leave the schedule in the 
Clerk’s office. 

[2.] How stands the matter upon the other ground, name- 
ly: the insufficiency of the schedule? The defendant swore 
that he had no property or effects of any kind, except as ex- 
cepted in the oath prescribed by law for insolvent debtors. 
There is but one oath prescribed, by law, for insolvent debt- 
ors; that will be found in the Act of 1801, (Cobb's Dig. 380,) 
and in it the debtor swears that he is not possessed of any 
real or personal estate whatsoever, except his wearing ap- 
parel, bedding for himself and family, and the working tools 
or implements of his trade or calling, together with the equip- 
ments of a militia soldier. 

Could the schedule have been more definite? Could not 
perjury have been assigned on the oath appended to this 
schedule? And if the creditor could have shown that the 
debtor was possessed of any other effects than those men- 
tioned in the oath, would not a conviction have been inevita- 
ble? Was there any thing to prevent the creditors from 
suggesting fraud or concealment of any property? And 
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could not an issue have been formed and tried by a Jury 
upon this schedule ? 

To our minds, the case is clear; and with the 7th section 
of the 4th article of the Constitution of the State before our 
eyes, that ‘‘the person of a debtor, where there is not a strong 
presumption of fraud, shall not be detained in prison after 
delivering, bona fide, all his estate, real and personal, for tlfe 
use of his creditors,” we cannot consent to see a citizen de- 
prived of his liberty, upon a mere verbal quibble. 








No. 10.—Wituram H. Hawks, plaintiff in error, vs. Mar. 
J. Parton, defendant in error. 






[1.] In cases of libel and slander, an exception is sometimes made to the 
general rule, that witnesses must state facts, and not their inferences from 
them ; and as the slander and damage consist in the apprehension of the 
hearers, they are allowed to give their understanding of the words published, 







or spoken. 

{2.] If, in a case for words, the pleader adopt the form suggested by the Act 
of 1847, he must follow that form without material variation, so far as it 
goes; but the words set forth may be accompanied by such explanatory 
allegations or inuendoes, as serve to state the cause of action distinctly. 










Case for words, in Oglethorpe Superior Court. Tried be- 
fore Judge ANDREWS, October ‘Term, 1854. 







This was an action brought by Patton against Hawks, for 
slander, under the Statutory form, upon the following words: 
‘Matthew J. Patton forged a promissory note on Isaac Ster- 
ling, and traded it to me.’’ Upon the trial, plaintiff proved 
by a witness that “he heard Hawks say to Everett, Gooldsby 
is no worse than some of his kin, (referring to plaintiff.) 
Patton sold him a note on Isaac Sterling, and that he pre- 
sented it and the maker denied it; that he spoke to Patton 
about it, and he was going to carry it to Mr. Peeples to see 
if it was a good note. Hawks said he “believed it was a 
Counsel for plaintiff proposed to ask the wit- 
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ness what he understood Hawks to mean? Defendant’s 
Counsel objected, the Court permitted the witness to answer, 
and this decision is assigned as error. 

The Court charged the Jury, that the words proved could 
not sustain the declaration, because the action was for words 
actionable per se. and the words proved are not. 

Counsel for plaintiff then.moved to amend, by adding an- 
other count, in the Common Law form, upon the words pro- 
ven, alleging a colloquium, &c. The Court allowed the amend- 


ment, and this decision is also assigned as error. / 
T. R. R. Coss, for plaintiff in error. 
T. W. Tuomas, for defendant in error. 
3y the Court.—Starnes, J. delivering the opinion. 


[1.] The general rule is well settled, that a witness must 
state facts, and not his inferences from them. And where 
conversations to which he has listened are proper evidence, 
he must state the words used, as near as he can recollect 
them, and leave the Court and Jury to determine the accu- 
rate meaning and signification of these words unless, indeed, 
they be technical words, or terms of art. But in cases of 
libel and slander, something of an exception seems to have 
been made to this rule; and as the injury done depends upon 
the effect which the words have produced in the minds of the 
hearers, it has been held, that we can ascertain this effect only 
by finding what was their understanding of the words used. 
If nothing injurious to the character of the plaintiff was un- 
derstood to have been said, of course no damage to him had 
resulted. 

This is said to be the reason for the rule. It is, perhaps, 
a very good reason; for whatever may have been the under- 
standing of the witnesses as to the meaning of the words used, 
no harm can come to the defendant, unless it be proven to 
the satisfaction of the Jury, that the words were used mali- 
ciously ; that is to say, that the defendant intended, by the 
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use of these words, wrongfully to impute the crime in question 
to the plaintiff. 

We find the rule to which reference is made laid down in 
the early case of Fleetwood vs. Curly, (Hob. 267,) where it is 
said, that ‘*‘ where words have two meanings, and the hearers 
understood them in an actionable sense, the action is main- 
tainable, for the slander and damage consist in the apprehen- 
sion of the hearers.” 

In Burton vs. Haywood, (8 Mod. 24,) the Court says, that 
in cases of action for words, “‘ we are to understand words in 
the same sense as the hearers understood them; but when 
words stand indifferent, and admit of two interpretations, we 
ought to construe them in mitioré sensu,” &e. 

In the case of Lex vs. Horne, (1 Cowp. 687,) the Court of 
K. B. held, that ‘ As the crime of a libel consists in convey- 
ing and impressing injurious reflections upon the mind of the 
subject; if the writing is so understood by all who read it, 
the injury is done by the publication of these injurious reflec- 
tions, before the matter comes to the Jury,” &c. See, also, 
Dubost vs. Beresford, (2 Camp. 512. 2 Stark. Hv. 461.) 

According to this rule, the Court properly admitted the 
testimony of James G. Thomas. 

[2.] After the case was submitted to the Jury, the Court 
instructed that body, that the words proven would not sustain 
the declaration. The Counsel for plaintiff then moved an 
amendment, which was allowed by the Court; and this is as- 
signed as error. 

The action had been framed according to the new forms in 
the Act of 1847. The amendment proposed to strike out the 
words alleged in the original declaration, and insert what is 
equivalent to a colloquium, (other words varying in terms, 
though amounting very much to the same in import, as those 
originally set forth,) together with appropriate inwendoes. 
It was objected that this could not be done; that it was al- 
lowing a new cause of action, and that such an amendment 
could not properly be made to the Statutory form adopted. 

It is our opinion, that the matter of this amendmenf did 
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not present a new cause of action. It plainly refers to the 
same conversation alluded to in the original petition, varies 
the terms in which the words are stated, but by a colloquium 
and inuendoes, sets forth that which, being very much the same 
in import, was obviously the same transaction. It was, there- 
fore, a legitimate subject-matter for an amendment. 

We are also of the opinion, that the Statutory form might, 
in this way, be amended. And we do not agree with the sug- 
gestion, that the Legislature intended that this form should 
be appropriate to such words only as were of a slanderous 
signification, without the aid of a colloquium and inuendoes. 
We think that the Legislature intended to do what was rea- 
sonable and sensible, in furnishing these forms. We desire, 
in this spirit, to construe the Act and give effect to it; and 
we believe that it may be thus made quite useful. 

So far as the form goes, it must be followed; and there 
must be no material variation from it. But when the blanks 
which it contemplates are to be filled, they may be supplied 
with such appropriate matter, as falling within the scope of 
the Statutory direction, is yet fit and proper to set forth the 
cause of action plainly and distinctly. 

The form” which this Statute prescribes for the action of 
slander, is as follows: ‘“‘ The petition of A B showeth, that 
C D of said county has damaged your petitioner in the sum 
of dollars, by falsely and maliciously saying of and 
concerning your petitioner, onthe day of _ the following 
false and malicious words:’’ Here following, the Statute di- 
rects the alleged slanderous words to be inserted. 

Now why is it not entirely reasonable and proper, that the 
words should be then written with such explanatory allega- 
tions (07 inuendoes) as serve to make clear and distinct the 
nature of the injury concerning which complaint is made? 
We think we are carrying into effect the intention of the 
Legislature when we hold that this may be done. We are 
sure, that in so deciding, we are prescribing a simple and sen- 
sible rule. ' 

Let the judgment be affirmed. 





SUPREME COURT OF GEORGIA. 


Cogburn, adm’r, &c. vs. Ogleby, adm’r, &c. 








No. 11.—Joun A. Coapurn, administrator, &c. plaintiff im 
error, vs. Huan J. OciEBy, administrator, &c. defendant 


in error. 


[1.] B gave all his property to his executors, for the support and mainte-. 
nance of his family, in the first instance ; then directed that if either of his 
children (who were sons) should die after marriage, without leaving a 
child or children living at the time,the wife should have 500 dollars; next,. 
he declared it his will, that as his children should marry or come of age, 
his executors should give off to such child such portion of his estate as he 
might think for the best, but that the title to such portion should not be 
divested from his estate, nor such child acquire any title to the same;. but 
the property was to belong to his estate until the youngest child should 
marry or come of age, and then should be brought into the general fund 
and divided among all his children equally, share and share alike.. The 
testator further provided, that if all his children should die without leaving 
children living at their death, all his property should be made a poor 
school fund of, for the benefit of the poor of P. County. L, ason of the 
testator, died after he was twenty-one, but before the youngest son had 
married or was of age. On this state of facts: /Held, that the administrator 
of L could recover no portion of the corpus of his share, but that the same 
vested in the survivors of B’s children, when the youngest married or 
came of age. 


In Equity, in Morgan Superior Court. Decision on de- 
murrer, by Judge HarpEMAN, September Term, 1855. 


The will of George L. Bird provided as follows: 


“ Item 1st. I will and desire that all my property, both 
real and personal, should be kept together, under the man- 
agement and control of my executors, to be hereafter named, 
for the support and education of my family. 

Item 2d. I give to my executor the privilege of selling 
such part of my estate as may seem best to him, either for 
the payment of my debts or for the better management of 
my estate. 

Item 3d. Should my wife Phebe marry, it is my will that 
my executor shall furnish her with a genteel and comfortable- 
support out of my property during her life. 
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Item 4th. It is my will, should any of my children die af- 
ter marriage, and without leaving any child or children born 
of said marriage, living at the time of said child’s death, then, 
that the wife of such child shall receive five hundred dollars 





from my estate, and no more. 

Item 5th. It is my will, that as my children should marry 
or become of age, my executor shall give off such child such 
portion of my estate as he may think for the best, fcr the 
purpose of managing, and controlling, and deriving the prof- 
its or increase to himself. But the title to such property 
shall not be divested from my executor, nor such child ac- 
quire any title to the same. But said property shall belong 
to my estate until the youngest child shall marry or become 
of age, and then shall be brought into the general fund, to be 
divided among all my children equally, share and skare 
alike. 

Item 6th. My farther will and desire is, that should all 
my children die without leaving children living at the time of 
their death, all my property shall be made a poor school 
fund, “‘ for the benefit of Putnam County.’’ Wm. B. Carter 
was appointed executor. 

The executor refused to qualify, and an administrator, 
with the will annexed, was appointed. Lorenzo Bird, one of 
the children, after his arrival at age, continued to live with 
the family until he died, which was before the youngest child 
married or arrived at age. 

John A. Cogburn. as the administrator of Lorenzo Bird, 
filed a bill against the administrator de bonis non, of George 
L. Bird, alleging that Lorenzo Bird contracted a great many 
debts, and that he had no property to pay except his interest 
in this estate, and praying an account for his equal share of 
the rents, issues and profits of said estate, up to the time that 
the youngest child arrived at age or married; and that his 
share of the corpus of said estate be decreed to his adminis- 
trator, upon the final distribution. 
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Upon demurrer, the Court held, that under the will of 
George L. Bird no interest in the corpus of the estate vested 
iu Lorenzo Bird, until the time of final distribution ; and that 
Lorenzo having departed this life before the time for that 
distribution, his administrator could recover no part of the 
corpus of the estate. 

This decision is assigned as error. 


J. Wrxearietp; T. R. R. Cons, for plaintiff in error. 
J. Hit.; Cong, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


The question raised by this record is, whether the interest, 
by the will of George L. Bird, conveyed to his son Lorenzo, 
was intended to vest in the latter at the death of the testator; 
or not until the youngest of his children should arrive at age 
or marry! ‘Tht is to say: whether the words of this will 
postponed the vesting of Lorenzo’s share until the happening 
of one of the things just stated, and thus made the bequest 
contingent and dependent upon this event for its consumma- 
tion; or whether they postponed the possession merely until 
that time, but conveyed a vested interest at the death of the 
testator ? 

In the former case, the share of Lorenzo may pass to the 
survivor of George L. Bird’s children. In the latter, it must 
go to his administrator, and is subject to the payment of his 


debts. 
The proper rule on this subject, to be deduced from what 


has been written and decided, as well as from the dictates of 


good sense, we take to be this: If futurity be annexed to the 
substance of the gift, the vesting is suspended ; but if it re- 
late to the time of payment only, the title vests instantly upon 
the death of the testator. (Onslow vs. South, 1 Ey. C. Abr. 
295. Cruse vs. Burley, 3 P. Wm. 20. Snell vs. Dee, 2. 
Salk. 415. 1 -Jarm. 760.) 
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Thus, where property is given by will to one when he shall 
attain the age of twenty-one years, or at the age of twenty- 
one, or at the expiration of a definite period from the  testa- 
tor’s death, or when that person or another shall marry, the 
vesting, itself, and not merely the possession, is deferred, and 
a contingent interest is conveyed. If, however, the gift 
be, in the first instance, to the devisee or legatee, and is then 
directed to be paid, at the age of twenty-one, or when the 
event specified shall happen, then the title to the same vests 
immediately upon the death of the testator. 

Accordingly, it has been held, that though a devise of 
lands to A if or when he shall attain the age of twenty-one 
years, by itself, would confer a contingent interest only; yet, 
that if the devise be to trustees for the pérformance of testa- 
tor’s will, until such time as A should accomplish his age of 
twenty-one years, and when he should come to his age of 
twenty-one, then to be to him, his-heirs and assigns, forever ; 
insuch case, the estate vested immediately in A, and he dying 
before twenty-one, the same passed to his representative. 
(Boraston’s Case, 3 Rep. 19. Mansfield vs. Dugard, 1 Eq. 
C. Abr. 195. Groodtitle vs. Hayward, 1 Burr. 228. Doe d. 
Weedon vs. Lea, 8 Durn §& E. 41. Doe d. Wright vs. Cun- 
dall, 9 East. 400. Doe d. Cadoganvs. Edward, 7. Ad. § 
Ell. 636. Hanson vs. Graham, 2 Ves. 239. Lane ve, 
Goudge, 9 Ves. 225.) 

These cases and many others which might be cited, go upon 
the idea that it was the intention of the testator, that imme- 
diately upon his death an interest in the estate conveyed 
should vest and take effect in the devisee or legatec, and that 
his possession only was postponed. ‘The special characteris- 
tic being, 
whole period for which the devise or bequest is postponed. 

And the Courts put their judgments in all the cases upon 
the ground, that there is something in the will which shows 
that such was the intention of the testator. 


that there is a prior interest extending over the 


In endeavoring to give effect to this construction, some 
Courts have held, that though a devise to a particular person, 
if he shall live to attain a particular age, standing alone, is 
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contingent; yet, if it be followed by a limitation over in case 
he die under such age, the devise over is considered explan- 
atory of the sense in which the testator intended the devi- 
see’s interest in the property to depend on his attaining the 
specified age, viz: that at that age, it should become absolute 
and indefeasible ; the interest in question is therefore con- 
strued to vest instanter. Doe d. Hunt vs. Moore, (14 ast. 
601.) 


The distinction here is somewhat subtle; but it rests upon 
the principle, that unless some immediate interest had been 
conveyed to the devisee, there would have been nothing to go 
over upon the contingency of his death before twenty-one, and 
the words giving the devise this direction have no meaning. 
Thus, it will be observed, proceeding upon the idea, that 
there was a prior estate extending over the period for which 
the devise was postponed. 


It is well settled, too, that an estate may be conveyed by 
will, which vests immediately upon the death of the testator, 
subject to be divested upon the happening of a specified con- 
tingency. Thus, in Hdwards vs. Hammond, (3 Lev. 132,) 
where A surrendered the reversion in fee in customary lands 
to the use of his son H, and his heirs, &c., ¢f i should hap- 
pen that he should live until he attained the age of twenty-one 
years; provided always, and under the condition, neverthe- 
less, that if H died before he attained that age, then, the pre- 
mises to remain to A in fee; it was held, that this was an im- 
mediate devise to H, subject to be defeated upon a condition 
subsequent, if he did not attain the age of twenty-one years. 


We have taken these principles carefully into considera- 
tion in the investigation of the points raised upon, this will; 
and in view of its whole structure, are of opinion, either that 
no estate vested in any child of George L. Bird, until the 
youngest should come of age or marry, or that, if any inter- 
est did so vest, it was subject to be divested upon the contin- 
gency of the child dying before the time specified. In either 
event, as Lorenzo died before the happening of the specified 
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contingency, his representative is not entitled to recover the 
corpus of his share in such estate. 

At the hearing, a majority of this Court were inclined to 
think that this testator intended to give his property to his 
children, (the child or children of any child who might depart 
this life before the contingency contemplated, to stand in the 
place of the parent,) as tenants in common, not to be divided 
until the youngest child come of age or marry; subject to be 
divested as to any child, by that child’s dying before the con- 
tingency specified, without leaving issue living at the death; in 
which event, his share should go to the survivor or survivors, 
except the sum of five hundred dollars, which should be paid 
to the widow of such deceased child. 

For myself, subsequent consideration has strengthened and 
confirmed the impression, that the interest of Lorenzo Bird 
never did vest in him; and cannot, therefore, be said to have 
been divested. 

I think it evident, from the whole will, that the vesting of 
the interest was intended to be postponed until the youngest 
child should marry or come of age; and that there was no ti- 
tle to any portion of the property in Lorenzo, extending over 
the period from his father’s death until his own. Indeed, I 
think that especial care was taken by the testator to prevent 
this result, and that appropriate terms were used by him for 
this purpose. When such terms have been employed, Courts 
have held, that the contingent estate will be supported, and 
have excluded such a construction as that of which we have 
been speaking, and which supports the immediate vesting of 
the interest. 

Thus, it has been held, ‘that the rule of construction under 
consideration, is also excluded by a declaration, that the dev- 
isee shall take a vested interest at a future period, as such a 
declaration obviously carries with it an implied negation of 
an earlier period of vesting.” Glanville vs. Glanville, (2 
Mer. 38.) 

Now in the fifth clause of this will, when the testator makes 
provision that his executor shall, in his discretion, give off to 
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his children, as they may marry or become of age, such por- 
tion of his estate as the executor ‘may think for the best,” 
for the purpose of allowing the child to manage and control, 
and receive the profits of the same, he goes on to provide, 
that “the title to said broperty shall not be divested from my 
executor, nor such child acquire any title to the same; but said 
property shall belong to my estate until the youngest child shall 
marry or become of age,” &c. A declaration of intention 
utterly inconsistent with the idea, that he intended such in- 
terest to vest in Lorenzo immediately upon his decease. 

It is true, that in this case, the testator gave his property 
(to a trustee) for the education and support of his family, 
from and after his death, and provided that it might be given 
off, in the discretion of his executor, to his children, upon 
their coming of age. But he did not give the whole of this 
property to the support of his children. On the contrary, he 
made provisions for the support of his wife out of it. And, 
in plain words, he said that he did not intend the title to vest 
in his children until the contingency specified should happen. 

It is true, too, that it has been held, where property was 
thus bequeathed upon a future contingency, and in the mean 
time, the proceeds were directed to be applied to the mainte- 
nance of the devisee or legatee, that the same vested imme- 
diately upon the testator’s death. (Fonnereau vs. Fonnereau, 
3 Atk. 645. Knight vs. Knight, 2 Sim. ¢ Stua. 490.) 

But in these cases, there was nothing in the will of the tes- 
tator expressing a different intention; and therefore, the 
maintenance was looked to as an interest extending over the 
period for which the vesting was postponed. In the case be- 
fore us, the intention is plainly expressed, that though the es- 
tate is to be applied to the maintenance of the children, the 
title is not to vest in them until the contingency specified 
shall happen. 

In the leading case of Leake vs. Robinson, (2 Mer. 363,) 
where a testator gave certain real and personal property to 
trustees upon trust, in a certain event to pay and transfer the 
same unto and amongst all and every the brothers and sisters 
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of R, share and share alike, upon his, her or their attaining 
twenty-five, tf a brother or brothers, and ¢f a sister or sisters, 
at such age, or marriage with consent. And the trustees were 
authorized to.apply the rents, and profits, and interest, or 
so much as they should think proper, for the maintenance of 
such brothers and sisters in the meantime. Sir Wm. Grant, 
M. R. held that this was not a case in which the enjoyment 
only was postponed; the direction to pay was the gift, and 
that gift was only to attach to children who should attain 
twenty-five. 

So, where a testator left for his wife’s use certain furni- 
ture, &c. adding, “ which I desire may be distributed among 
our children on the youngest attaining twenty-one years, at. 
her and my executor’s discretion—such part being, neverthe- 
less, for her own use, as may be thought convenient: and at 
her death, to be. distributed as above directed.” Sir J. 
Leach, V. C. on the principles above stated, held that chil- 
dren who died before the youngest attained twenty-one, took 
no interest. Ford vs. Rawlins, (1 Sim. & Stud. 328.) 

In another case, where a testator bequeathed £1500 to 
trustees, the dividends to be paid to R, wife of his son G, for 
the benefit of the testator’s son, of herself, and of their chil- 
dren during the life of his son; and after his decease, to re- 
main in trust for the benefit of his wife and children during 
her lifetime, if she remained a widow; and at her decease, 
to be equally divided among all her children by his son G, 
if they should have attained the age of twenty-one years; but 
should any of them still be minors, the share of such child or 
children to be held in trust for them till twenty-one years of 
age, when the principal should be paid to them, the dividends 
on their shares being applied, by the trustees, to their mainte- 
nance while minors; and in the event of R marrying again, 
her children by G were then to receive their separate por- 
tions thereby devised, as they attained twenty-one years, al- 
though their mother were living. Sir LZ. Shadwell, V. C. 
was of opinion, that according to the true construction of the 
words of the codicil, there was no gift to any of the children 
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except those who attained twenty-one. Taylor vs. Bacon, 
(8 Sim. 100.) 

Other cases to this effect might be cited, but I must con- 
tent myself with the references [have made. These strongly 
support the construction which I place upon the will. 

My conclusion, therefore, is, that the testator intended to 
convey his property to his executor, in trust, for the support 
and maintenance of all his family, and for the education of 
his children, until the youngest came of age or married, when 
he designed that the same should vest in the survivor or sur- 
vivors, and in the child or children of any one of his children 
who might, before that time, die, leaving such, his issue, the 
latter representing his or their parent, that if any child of 
the testator should die without leaving issue, then nothing of 
said property was to pass to his heirs or representatives ; but 
the testator gave to his wife the sum of five hundred dollars. 

Judgment affirmed. 
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No. 12.—Wm. Rosinson e¢ al. plaintiffs in error, vs. Tue 


Bank OF DarIEN, defendant in error. THE STATE OF 
GrorGIA, plaintiff in error, vs. THE ADMINISTRATOR OF 
JAMES HoLForD, deceased, defendant in error. WRIGHT, 
Buu & Co. plaintiffs in error, vs. THe STaTE or GeoretA, 
defendant in error. THE STATE oF GerorGIA, plaintiff in 
error, vs. THE BANK OF MILLEDGEVILLE, defendant in er- 
ror. THE STATE OF GEORGIA, plaintiff in error, vs. THE 
Bank oF HamBura, defendant in error. THE PLANTER’S 
BANK AND ANOTHER, plaintiffs in error, vs. THE STATE OF 
GeorGiA, defendant in error. THE State oF GEORGIA, 
plaintiff in error, vs. THE PLANTER’s Bank, defendant in 


error. 


[1.] The Bank of Darien was incorporated with a capital stock of $1,000,000, 


divided into $10.000 Shares of $100 each; 5.000 shares were subscribed 
for by the State, valued at $500.000, upon which 65 per cent. or $325.000 
was paid in, prior to 1834. Upon the petition of the President and Direct- 
ors of the bank, an Act was passed that year, to extend the charter to the !st 
day of January, A. D. 1855, with this proviso: “ Nor shall any thing be so 
construed as to authorize the President and Directors to call in an additional 
instalment upon the stock of the State:” J/e/d, that notwithstanding the 
unpaid capital stock may be a trust fund, for the satisfaction of corporation 
debts, yet the right to call in the unpaid instalments on the State stock in 
the Darien Bank, was taken away by the Act of 1834. 


[2.] An Act to extend the charter of a corporation, by usage, includes the 


terms or condition upon which said extension is granted. 


[3.] An unconstitutional Act, alchough void as a law, may, nevertheless, op- 


erate as notice, not only to the corporation who accept of it, but to third 


persons, who act upon it. 


[4.] The debts contracted with a bank must scmctimes, of necessity, be paid 


in property or in stock of the bank itself, or of some other bank. In ei- 
ther case, it continues a part of the capital stock, to which the stockhold- 
ers have no immediate c!aim; and is a fund to which the creditors of the 
bank must look for payment of their claims; and for the unpaid instal- 
ments upon such stock, the corporation, and not the stockholders, is re- 


sponsible. 


5.) All reasonable and proper expenditures ircurred by a receiver or other 
prop } y 


agent, in winding up the affairs of an insolvent bank, are legitimate charges- 
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against the trust fund, and should be allowed, unless shown to be over- 
charged or wrongfully charged. 

[6.] By the general law of the land, as well as by the 6th section of the Act 
of 1841, (Cobb, 139,) the notes and bonds payable at and discounted at any 
bank, may be paid in the bills of that bank ; and that, too, notwithstand- 
ing said notes or bonds may be transferred to any other bank; and the 
right continues, even after the note or bond has been carried into judg- 
ment. The notes or bills of a bank, which form the common currency or 
circulating medium of the country, should be protected in preference to 
every other class of debts; and all Statutes passed for this purpose, should 
be liverally construed, to effectuate this policy. 


[7.] The sovereign right of the State to priority of payment out of the effects 

of an insolvent, is based upon the Common Law, and was adopted by the 

. Act of 1784, which introduces into the Jurisprudence of Georgia the whole 

body of the Common Law, not inconsistent with our new frame of govern- 

ment, and subject, of course, to legislative modification. It is a whole- 

some right; and as such, should receive the sanction and approbation of 
the Courts. 


[8.] This right of priority is not inconsistent with the principles or spirit of 
our institutions; but isnecessary for the protection of the public revenue, 
so as to enable the Government to accomplish the end of its institution. 


[9.] It does not exist here with all the incidents to the royal prerogative 
right in England. We have not the writ of protection, nor the extent, in 
chief nor in aid; the priority of the State is a rule only in the distribution 
of the property of the debtor, requiring the debt due to the State to be first 
paid where the individual creditor has no antecedent lien over-reaching 
it. 


[10.] A State, by becoming a stockholder in a private corporation, does di- 
vest itself ofits sovereign right as a creditor. 


[11.] The State, it is true, by becoming interested with others in a banking 
corporation, does not impart to that corporation any of her privileges or 
prerogatives, so far as it respects the transactions of the corporation ; but 
the doctrine goes no further. 


[12.] Although it is a favorite policy wlth a Court of Chancery to distribute 
the assets of an insolvent debtor, among all the creditors pari passu; yet, 
when a judicial preference has been established by the superiar legal dili- 
gence of any creditor, that preference will be observed in the distribution 
of the assets. 


[13.] Although the weight of anthority may be, that in regard to equitable 
assets, the creditors, as between themselves, are all equal and are to share 
in proportion ; yet, the rule is clearly different as to /Jegal assets; as to 
these, the execution treditors are entitled to a preference. 


[14.] The broad and most sensible distinction between legal and equitable 
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assets is this: the former can be reached and made liable to the creditor 
by legal remedies; whereas, on the contrary, to obtain possession of the 
equitable interest of the debtor, the judgment creditor must go into Equity. 

[15.] The State having redeemed more than one half of the outstanding cir- 
culation of the Darien Bank, no further liability attaches to her as a stock - 
holder. 


[16.] Bank notes, although fraudulently put into circulation, or even stolen, 
become the property of him who gives valuable consideration for them, 
having no knowledge of the fraud or robbery. 


[17.] A party who proves the loss of a bank note, is entitled to require of the 
bank payment of the same, provided suitable indemnity be tendered. 


On appeal, in Baldwin Superior Court. Decision hy Judge 
HaRDEMAN. 


The following were the facts agreed on in the several cases 
which were heard together : 

The Planter’s Bank of the State of Georgia recovered a 
judgment, in due form of law, in McIntosh Superior Court, 
December Term, 1840, for the sum of $28.395 00, with in- 
terest on $20.000, from the first day of April, 1839; inter- 
terest on $7.235, from the 23d day of March, 1839; interest 
on $160, from the 25th day of March, 1839, and interest on 
the residue, $1000, from the 8th day of December, 1840 and 
$7175, costs. Part of said judgment, viz: $7.395, was on bank 
bills of the Bank of Darien, duly demanded from the Bank 
of Darien, and protested for non-payment. The rest of the 
judgment was on bills of exchange and checks of the Bank of 
Darien, drawn on South Carolina and New York, and return- 
ed protested for non-payment. Execution duly issued on said 
judgment, and the execution was duly returned by the Sher- 
iffs of the Counties of Chatham and McIntosh, respectively, 
nulla bona. Returns dated 10th November, 1847, and 25th 
November, 1847. he said protested bills of exchange or 
checks, so given by the Bank of Darien, were given in re- 
demption of bank bills of the Bank of Darien, presented ac- 
cording to the custom of banks for payment by the Planter’s 
Bank, to the Branch Bank of the Bank of Darien in Savan- 
nah. 
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The Bank of the State of Georgia recovered a judgment, 
at the same Court and Term of Court, against the Bank of 
Darien, for the sum of $12.764,°3,, with interest, from the 
22d day of July,1839, and the further sum of $3.009 3,4, with 
interest, from the 29th March, 1839, and $14 costs. This 
judgment was on bills of exchange or checks and on certificate 
of deposit. The bills of exchange or checks were given by the 
Bank of Darien, in redemption of bank bills of the Bank of 
Darien, presented according to the custom of banks in Savan- 
nah fo: payment by the Bank of the State of Georgia, and 
were returned protested for non-payment. Execution duly 
issued on this judgment, and the execution was duly returned 
by the Sheriff of Mcintosh County, 26th November, 1846, and 
27th June, 1853, The Bank of the State of Georgia collected 
and received from the Bank of Darien part of said judgment, 
leaving due thereon on the 8th September, 1839, the princi- 
pal sum of $12.764,%°, with interest from 8th September, 
1839, and costs. 

The Bank of Darien chartered, in 1818, went into opera- 
tion April, 1819, with a subscription of One Million of 
Dollars, of which the State subscribed for half, and in- 
dividuals for half. The first “state of the bank” of the 
Bank of Darien, shows that the capital then paid in on account 
of subscriptions, was $228.500. The amount in specie then 
on hand, was $100.046,91;. The amount in bank notes, of 
the Bank of Savannah, was $123.592, and in notes of banks 
of Augusta, $256. Total specie and bank notes, $223.894 
,%Ig- Instalments on stock were called in from time to time, 
to the amount of sixty-five per centum ; the remaining thirty- 
five per centum was never called in. The State of Georgia 
paid on its subscription $325.000, and individuals paid the 
same. In 1834, the charter of the Bank of Darien was 
amended, with certain provisions, and the creditors above 


‘named became such creditors in the year 1839. 

On the 10th day of Dec. 1841, the Legislature of Georgia 
passed an Act to repeal the charter of the Bank of Darien, 
and to provide for a settlement of the affairs of the said bank. 
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On the 7th January, 1842, certain stockholders of the cap- 
ital stock of the Bank of Dicien, viz: Richard R. Cuyler, 
executor of P. Gibson and Robert Jackson, protested to his 
Excellency, the Governor of Georgia, against the said Act of 
1845, and did refuse, by way of protest, to allow the provisions 
of said Act to be carried into effect. The Governor of the 
State received that protest, and on the 15th January, 1842, 
declined to respect it, as shown in his letter of that date. 











The original individual subscribers to the stock of the Bank 
of Darien are shown in the written list attached to the plea 





of the defendants. 







In March, 1842, the Central Bank of Georgia, by order of 
the Executive, took possession of the assets, books and papers 
of the Bank of Darien. It received the assests, books and 
papers of the principal Bank of Darien from the principal 
bank; it received the Macon branch assets and books from 
Mr. King, the cashier; the Dahlonega assets, and books 
from the cashier of that Branch; and the Central Bank then 
appoimted John R. Anderson, an officer, to wind up the affairs 
of the Bank of Darien. Said Anderson gave a bond to do 
that duty, in the penalty of $10.000. Said Anderson had, for 
several years before, been and then was, cashier of the Branch 
of the Bank of Darien at Milledgeville. When the Central 
Bank so appointed him agent to wind up the affairs, it turned 
over to him everything, just as the Central Bank received it, 
appertaining to the principal bank, the Branch at Macon and 
Branch at Dahlonega, and left him in possession of the pa- 
pers, books and assets of the Branch at Millegdeville, of which 













he was cashier. 


Schedule A hereto annexed, shows what so went into An- 
derson’s hands, except a large sum of old Milledgeville assets, 
which the said John R. Anderson had received as cashier, but 
had never entered into his books as cashier. Anderson be- 
came a defaulter, and was ordered, by the Executive, to make 
a return of his actings in relation to the assets of the Bank of 









Darien. 
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Schedule B, hereto annexed, shows what Anderson returned 
to the Central Bank in 1844. Said Anderson collected from 
the said old Milledgeville assets considerable sums, and he 
paid in account thereof to the Central Bank $9.461, during 
the investigation of his acts as agent. 


The collections which Anderson made, (beside and beyond 
the said $9.461,) were as follows: 





In Certificates of Deposit and Checks on the 

Bank of Darien, $21.421 16 
In current, good money, 1.922 34 
In Darien Bank Notes, 49.263 46 


$72.606 96 
He so collected that amount from the fol- 
lowing items, viz: 
Bank Balances, $1.446 94 
W. B. Wofford, 7.738 39 
Real Estate, 6.227 94 
Discount Line, 52.368 22 
Branch Macon, 233 49 
Interest, 5.321 68 


$73.386 66 


And he turned over to 
the Central Bank a par- 


tial payment at Dahlon- 
ega, 779 70 $72.606 96 


After the said Anderson so made his return and accounted 
to the Central Bank for said sum of $72.606 96, the Cashier 
of the Central Bank was intrusted with the assets of the Bank 
of Darien, and all its books and papers. He made the fol- 
lowing collections from the assets : 


In Darien Bank Notes, -$115.939 00 
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In Certificates of Deposit and Checks of the 
Bank of Darien, 3.722 48 
In current, good funds, 33.876 05 





$153.537 53 
Which, added to the collections of J. R. An- 
derson, as above, and turned over by him to the 
Central Bank, 72.606 96 





Shows the sum of $226.144 49 
as the total collections by the Central Bank from the assets 
of the Bank of Darien, save and except certain lands in Mis- 
sissippi, taken for debt. 

The Central Bank paid out the said current funds, amount- 
ing to $33.876 57, as follows: 


Paid sundry expenses, $16.309 01 
Paid John G. Winter, 

the oldest judgment cred- 
itor of the Bank of Dari- 
en, whose judgments were 
on bank bills of the Bank 

of Darien, 14.483 60 
Paid to the Planter’s 
and State Banks, on ac- 
count of their judgments, 
$2.721 64 
362 382 

3.083 96 $33.876 57 


Of the other funds collected, (beyond the said current 
funds, $33.876 57,) by the Central Bank, no part has been 
paid to the creditors above mentioned. The Central Bank, 
by order of the Legislature, burnt and destroyed all the Da- 
rien Bank bills it had received, in any way, except $26.642, 
which amount it turned over to the Treasurer of the State, in 
whose hands it now remains. 
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The Darien Bank notes ) alloca by Anderson, as above, 
were collected between March, 1842, and May, 1844. 


The Darien Bank notes afterwards collected by the Cashier 
of the Central Bank, as above, were collected in the follow- 


mg years: 


1844, $15.000 1845, $50.000 
1846, 15.000 1847, 20.000 
1850, $15.939 


In making collections from the assets of the Bank of Da- 
rien, the Central Bank received, in Darien Bank bills, from 
debtors of the Bank of Darien, after judgment <= 
against them by the _— of Darien, the sum of $42.620 2 
which sum of $42.621 22 was part of the said $115.939, he- 
fore stated, as collected by the Cashier of the Central Bank, 
and burnt. 

The State sued Anderson’s official bond, as agent, in Bald- 
win Superior Court, and recovered the penalty of $10.000. 
The Central Bank received the amount, and it is part of the 
said current funds collected by it, as above. 

The bond of Anderson, as cashier of the Branch Bank at 
Milledgeville, was sued against him and his securities in 
Greene County. Judgment was recovered for $ 
Part of this judgment was paid in good money, and forms part 
of the aforesaid current funds collected by the Central Bank. 
The balance of this judgment, $12.723, was received by the 
Central Bank, under a resolution of the Legislature, in Dari- 
en Bank bills. The Central Bank also received $3.322,49, 
rent of real estate, in Darien Bank bills. 

The State has accounted to the Planter’s and State Banks 
for the lands in Mississippi; and the amounts received by: 
these Banks have been credited on their judgments. 

The said payments from the land in Mississipi, and the 
amounts received by the said banks on said two judgments, 
were as follows: 
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February 17th, 1854, $2.728 03 

















August 17th, 1854, 2.950 Of 
October 20, 1854, 10.085 56 $15.763, 59 






After applying all the credits hereinbefore set forth, the 
sum due on the said judgment of the Planter’s Bank, being 
for principal, balance of interest and costs, is, on the Ist. 
March, 1855, 








Principal, $28.395 00 
Bal. of interest, 23.015 78 
Costs, 71 25 










$51.482 03 
and the sum due on the said judgment of the Bank of the 
State of Georgia, being for principal, balance of interest and. 
costs, is, on 1st day of March, 1855, 













Principal, $12. 
Bal. of interest, 


Costs, 





cS 
ew ¢ 
o ¢ 






$22.741 89 







The Bank bills, amounting to $7.395, sued to judgment as 
aforesaid by the Planter’s Bank of the State of Georgia, 
were, after judgment, duly sealed up and delivered to the 
Central Bank, and entered on its books as received by it. 

The Bank of Darien made a return of its condition and its 
stockholders, semi-annually, to the Governor, according to 
law. The last return made, October, 1841, showed that indi- 
viduals held stock to the amount of $94.195, and that the 
State held stock to the amount of $325.000; and the balance 
of the capital stock paid in, $231.855, had been, before that 
time, redeemed and purchased by the Bank of Darien, chiefly 
taken by the Bank from debtors, in payment oftheir debts 
to the institution, part for a lot of land sold to the Marine & 
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Fire Insurance Bank of the State of Georgia, and part for 
what reason is not known. The printed return is to be 
read in evidence. 

On the 25th December, 1843, by joint resolution of the 
General Assembly, a commissioner was appointed to investi- 
gate the affairs of the Bank of Darien. The commisioners re- 
ported in May, 1844, and that report is to be read by either 
party on the trial. The printed report of D. C. Campbell, 
director, under resolution of December, 1847, is to be read in 
evidence. 

In 1844, Darien Bank bills were at a depreciation of 50 per 
cent.; and they have been at a like or lower rate ever since. 
Said bills have been at a depreciation ever since the end of 
the year 1841. The Central Bank passed the following res- 
olution, which appears on its minutes : 


Turspay, Noy. 29th, 1842. 
Board met. Present, Tomlinson Fort, President, Wm. T. 
Hansel, Director : 


Ordered, that John R. Anderson, the officer in charge of 
the assets of the Bank of Darien, instruct, by letter, the At- 
torneys or agents having charge of the collection of the debts 
due the Bank of Darien, that in all cases of judgment now 
existing or which may hereafter be obtained in favor of said 
Bank, that payment will be required in specie or its equiva- 
lent. 


The certificates of deposit and checks on the Bank of Da- 
rien, as well as the Bank bills of the Bank of Darien, herein- 
before mentioned as collected by Mr. Anderson, and by the 
cashier of the Central Bank, were taken from debtors in set- 
tlement of the debts which they owed to the Bank of Darien, 
wherever the same were claimed as a set-off. 


The debt due to John G. Winter on his said judgments 
against the Bank of Darien, was paid by the director of the 
Central Bank, under resolution of the General Assembly, 
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passed in December, 1847. Payment was made, of princi- 
pal, $9.002; interest before judgment, $83,!4,; interest 
from the 24th August, 1840, to March, 1848, $5.398,4. 
The judgments of J. G. Winter were founded on bank bills 
of the Bank of Darien. 

In March, 1842, the State held of Darien Bank bills, 
$54.180, which bills were never redeemed, but were burnt by 
order of the Legislature. And the State was further a cred- 
itor of the Bank of Darien, in the sum of $25.897 9%, which 
amount has never been paid. 

The various judgments against the Bank of Darien men- 
tioned in Mr. Campbell’s said report, were all dormant at the 
institution of these claims, except the judgments of the Plan- 
Bank—of the Bank of the State of Georgia—of the Mechanic’s 
Bank, Augusta, and of the Bank of Milledgeville. 

The assets so delivered, as aforesaid, by the Bank of Da- 
rien to the State, consisted (except real estate and rents there- 
of) entirely of promissory notes, bills of exchange and other 
choses in action, and judgments—being debts due the Bank 
of Darien—some running and some past due; and the amount 
hereinbefore set forth as collected, embraced items of inter- 
est as well as principal. 

The Bank of Darien suspended specie payment: before the 
passing of the Act of December, 1841, repealing the charter. 

The judgment creditors, at the request of the Executive of 
the State and the Central Bank director, waived, without 
prejudice to their claims, their lien on the real estate, to en- 
able the director of the Central Bank to sell it to better ad- 
vantage, as they believed. The director of the Central Bank 
accordingly sold the real estate, and it brought the sum of 
$6.011,73,. 

On the 16th day of February, 1842, the Bank of Darien 
transferred to the Central Bank of Georgia 3567 shares of 
the capital stock of the Bank of Darien. This is the stock 
which the Bank of Darien redeemed, as hereinbefore set 
forth. . The capital stock was never reduced, by the Bank of 
Darien, on its books. Between April, 1819, and 17th No- 
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vembe:, 1828, there had been purchased by the bank 2565 
shares, as shown by the first return of the bank to the Goy- 
ernor, and the remaining amount of stock was purchased up 
between then and the date of the Act of repeal. The State 
of Georgia has realized nothing on said redeemed stock. 

All the remaining assets of the Bank of Darien are insol- 
vent. Mr. Nisbet, the late Cashier of the Central Dank, 
swears that Mr. Caimpbell, the late director, endeavored to 
collect them, but could not succeed. 

The Bank of Milledgeville, at the Term of September, 
1844, of Baldwin Superior Court, recovered a judgment in 
due form of law, against the Bank of Darien, for the sun of 
$2210, with interest from the Ist day of April, 1842, and 
thirteen dollars and twelve cents costs. This recovery was 
on bank bills of the Bank of Darien duly demanded, and a 
clear schedule of the same is apparent on the record. Upon 
the rendition of the verdict, Mr. Day, one of the plaintiff’s 
Attorneys, (by order of Court, as Mr. Day swears, to the 
best of his recollection,) marked on the face of the hank bills, 
¢in judgment,”’ sealed them up in an envelope anid deposited 
them in the Clerk’s office with the Clerk. Mr. Day swears, 
that the bank bills have never. been, to his knowledee, with- 
«lrawn from the Clerk’s office; that he has seen the package 
of bank bills in the Clerk’s office since judgment was ren- 
dered ; that William Steele, the then Clerk, asked Mr. Day 
what should be done with the package, and that Mr. Day told 
him they were a part of the record in the case. Mr. William 
Steele, late Clerk of Baldwin Superior Court, left the papers 
and package of bank notes in the office when he ceased to be 
Clerk. The package of bank notes, on search, cannot be 
found in the Clerk’s office. 

And the Bank of Milledgeville, at the September Term ot 
Baldwin Superior Court, 1843, recovered a judgment against 
the Bank of Darien, for $852 ,1,,, with interest from 25th 
September, 1839, and thirteen dollars and twelve cents costs. 
This recovery was for the collection of a note made by the 
Bank of Darien on account of the Bank of Milledgeville. 
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Service of process in each of the suits brought by the Bank 
of Milledgeville, was perfected on the head of the Central 
Bank, under the law of 10th December, 184]. Executions 
duly issued on the respective judgments. No part of these 






judgments has been,paid. 
The decisions of Judge HARDEMAN will be understood from 






the decision of the Supreme Court. 










I. L. Harris, A. H. Cooprer, Jas. GARDNER, Jr. Joun E. 
Warp and F. H. Cong, were heard in behalf of the creditors. 






R. H. Cuark, for the State. 






The following opinions were delivered by the Court: 





LUMPKIN, J. 







Sundry individuals and corporations, creditors of the Bank 
of Darien, insisting that the State of Georgia was liable to 
them for the whole amount of their demands, or some consider- 
able portion thereof, the Legislature of 1853-’4 passed an 
Act providing for the liquidation and settlement of these 
claims. Commissioners were appointed, in the first instance, 
to hear and determine upon their validity, the Governor, as 
the representative of the State, and the creditors, having the 
right, respectively, to appeal from the award of the commis- 
sioners to the Superior Court, and from the decision of that 
Court to the final judgment of this Court. And the State, 
disrobing herself of her sovereignty, gracefully and magnan- 
imously pledged her faith to pay to the claimants whatever 
sums they should be found legally and justly entitled to. 

The following is a correct statement, in substance, of the 
facts agreed on between the Counsel representing the State 
and the creditors, respectively, and eollected from the public 















archives. 
The Bank of Darien was incorporated on the 15th of De- 
eember, 1818, with a capital-stock of $1.000.000, divided in- 
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to shares of one hundred dollars each, and of which 5.000 
shares were reserved, to be taken by the State. And on the 
day following, a joint resolution was passed by the General 
Assembly, authorizing the Governor to subscribe for the 
5.000 reserved for the State. (Journal of the Legislature of 
1818, p. 92.) 

In 1819, an Act was passed providing for the payment of 
instalments then due and thereafter to become due, on stock 
in the Bank of Darien, and vesting certain funds in the stock 
of said bank. It required the Governor to vest $100.000 in 
said stock, a fund which had been set apart for the estab- 
lishment and support of free schools, and $100.000, which 
had been appropriated for the improvement of the internal 
navigation of the State. Besides this, the further sum of 
$175.000 was appropriated to be drawn for from time to 
time, as future instalments should be required. (Lamar’s 
Digest, 102.) 

In 1828, the Central Bank was incorporated, and the 
shares owned by the State in the Bank of Darien, together 
with other stocks and funds, were vested in the President and 
Directors of said bank, and their successors in office. The 
whole constituting the capital of said bank, and subject to the 


payment of all bills and notes issued by said bank. (Prince, 
72.) 


[1.] In 1834, an Act was passed to extend the charter of 
the Bank of Darien, and the Acts then of force amendatory 
thereto. This extension, as the preamble recites, was granted 
upon the petition of the President and Directors of the bank. 
By the first section of this Act the charter and all the Acts 
of the General Assembly amendatory thereto, are prolonged 
to the Ist day of January, A. D. 1855, “ Provided, that no- 
thing in the charter shall be so construed as to prevent the 
State from selling out her stock, and thereby withdrawing 
her interest at pleasure; in which case, the stockholders 
should have the privilege of choosing five more directors. 
Nor shall any thing be so construed as to authorize the Pres- 
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ident and Directors to call in an additional instalment upon 
the stock owned by the State.” (Prince, 71.) 

It is important, as will be seen in the course of this inves- 
tigation, to note carefully the foregoing provisions of this, es- 
pecially the last clause quoted. 

By the 16th section of the Act incorporating the Bank of 
Darien, it is declared, that “nothing contained in said Act 
shall be so construed as to take the power of controlling said 
institution out of the Legislature; but the Legislature shall, 
at all times, have the power of arresting or suspending said 
charter whenever it shall be made appear that the said corpo- 
ration has not complied with all or any of its provisions.” 
(Prince, 79.) ' 

Accordingly, in 1841, an Act was passed repealing the 
original Act of incorporation, as well as the Act of 1834, ex- 
tending the charter ; and to provide for the settlement of the 
afairs of the Bank. (Cobd, 138.) 

By this Act, the Central Bank was authorized and required 
to wind up the affairs of the Darien. Bank ; collect the assets 
and pay the debts thereof; and the balance, if any, to pay to 
those who might be entitled thereto. The number of direct- 
ors were reduced to five, four of whom were to be elected by 
the Legislature and one by the stockholders. The board of 
directors, on the part of the State, were instructed to aid and 
facilitate the intents of said Act, by turning over, immediately, 
to the Central Bank, the whole of the assets of the Darien 
Bank. On all payments to be made on notes originally due 
the Darien Bank or its branches, and which should be turned 
over or renewed in the Central Bank, (and the privilege of 
renewal was allowed by the Act,) the maker or indorser of 
said notes was authorized to pay up the whole or any part of 
their notes in bills on the Bank of Darien, issued from the 
bank or branch bank, in which the said note or notes were 
originally discounted; and the Central Bank was held bound 
to take such bills when so tendered. The Bank of Darien was 
required to execute a deed of conveyance of all its real estate 
to the Central Bank, and the directors of the Central Bank to 
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sell the same on such terms and at such times, either at, pri- 
vate sale or public outery, as, in their opinion, should best 
promote the interest of the stockholders. The liability of the 
Central Bank was limited to the amount of assets received 
from the Darien Bank, after deducting all losses which might 
be sustained by the Central Bank, in cost or otherwise, in 
settling the affairs of the Bank of Darien. By the 10th sec- 
tion, it is enacted, that ‘if the directors or stockholders of the 
Bank, or any of them, should refuse to allow the provisions 
of the said Act to be carried into effect, the Governor was in- 
structed to have such legal proceedings commenced as might 
be necessary to protect the interest of the State and all oth- 
ers concerned ; and if necessary, to have application made to 
the Court of Chancery for the appointment of a receiver of 
the effects of said bank.” (Cobb, 138-9.) 
Such is a full and fair analysis of the Act of 1841. 

On the 7th of January, 1842, R. R. Cuyler, as qualified 
executor of Patrick Gibson, owner of 68 shares of Darien 
Bank stock, and R. B.. Jackson, owner of 50 shares, and R. 
R. Cuyler, Joseph W. Jackson and M. H. McAlister, Esquires, 
as Attorneys of judgment creditors and other creditors of the 
Bank of Darien, formally protested against this Act; and 
filed said protest with his Excellency, Charles J. McDonald, 
then Governor of the State. The protestants declared that 
said measure was not taken, because they considered it desi- 
rable to continue the business of the Bank, but with a distinct 
view of placing the assets of the institution under the control 
of the Court of Chancery. They reminded the Governor of 
his power, under the law, to apply to the Court of Chancery, 
to take control of the assets of the bank, and announced 
their determination to refuse to allow the provisions of the 
Act of 1841 to be carried into effect ; and to ask the interpo- 
sition of the Judge of the Eastern Circuit. 

In the report of the committee on banks made to the Legis- 
lature in 1847, in relation to the assets of the Darien Bank, 
it is stated, that other stockholders of the Darien Bank, on 
the 30th day of December, 1841, protested against the Act 
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of 1841. This other and earlier protest has not been brought 
before this Court in the argument of these cases. 

No resistance, however, was ever made to the execution of 
the Act, by application to the Judge of the Eastern Circuit 
for any injunctive proceeding or any other redress against 
the Central Bank, which, by the 16th section of its charter, 
is made as ‘capable of being sued in all Courts of record or 
any other place whatsoever,’ as&ny other corporation. Onthe 
contrary, the judgment creditors have ratified this Act, not- 
withstanding their protest and menaced resistance ; not cnly by 
acquiescing in it for fourteen years and receiving partial pay- 
ments on their demands though the agency which the Act 
created, to wit: the Central Bank, but by becoming volunta- 
ry parties to this litigation. It is not competent, we appre- 
hend, for these creditors to take and claim under this Act, 
and yet, refuse to abide by its provisions. Their appearance 
here to-day, is a virtual withdrawal of their protest. 

We should not have deemed it necessary to refer to these 


documents, not even for the purpose of completing the history 
of the transaction and of the times, notwithstanding they are 
introduced into the discussion, but for a single purpose, the 
bearing of which will more fully appear in the sequel of this 


case. 
Governor McDonald replied to the protestants on the 15th 


of January, 1842, (other letters of his to the protesting stock- 
holders, bearing dates 1st, 6th and 12th of thesame month, are 
referred to by the committee on banks but have not been brought 
before the Court in this discussion.) He declined to apply toa 
Court of Chancery for the appointment of a receiver, placing 
his refusal upon the ground, that the creditors and stockhol- 
ders of the Bank of Darien would be “seriously injured by 
pressing its debtors at a time of great pecuniary embarrass- 
ment, as would be the case, if the assets were placed in the 
hands of a receiver.” That “the losses occasioned by urging 
the speedy collection of the debts by a receiver, would be im- 
measurably greater than by any future probable mismanage- 
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ment by the directors.”” And insisting, that “if the persons 
actually in interest were to be the victims of an indiscreet pol- 
icy, the present board of directors had as well be the execution- 
ersasanyoneelse.’”” And premising, that ‘if the effects of the 
Bank were transferred to the Came Bank, under the Act 
of 1841, the rights of judgment creditors should be respected ; 
and that as the debts were collected, the proceeds would be 
applied, doubtless, as the laW directs ;” meaning, of course, 
to the judgment creditors. 

Thus early, then, and before the Act of 1841 had been car- 
ried into effect, we find a distinct recognition, by the Gover- 
nor, as the representative of the State, of the lien of the ex- 
isting judgments against the Bank of Darien, accompanied by 
a solemn pledge, that this lien should be protected. That 
principle and policy have never been abandoned or repudia- 
ted. On the contrary, they have been kept and observed 
down to the present period. In 1847, the Legislature, by a 
joint resolution, directed the Central Bank to pay over to the 
judgment creditors of the Bank of Darien, according to the 
priority of the same, the sum of $7.252 30, the net balance, 
after deducting expenses for winding up the same, and de- 
liver to them, in the same manner, the good assets yet remain- 
ing, on account of their said judgments. (Pamphlet Acts of 
1847, p. 307.) And as late as February, 1854, it was re- 
solved, that the Treasurer of the State do pay over to the 
Planter’s Bank of the State of Georgia and the Bank of the 
State, the oldest outstanding judgment creditors against the 
» Bank of Darien, or their Attorney, on account of their judg- 
ments, rateably to be divided, the proceeds of the sales of land 
in Mississipi belonging to the Darien Bank assets. (Pamph- 
let Acts, 592.) 

We respectfully submit, that the State of Georgia cannot 
be justly accused of “ punic faith’, at least, toward the judg- 
ment creditors of the Bank of Darien. From the correspon- 
dence of Governor McDonald, in 1842, down to the action of 
the last General Assembly in 1854, they have been the objects 
of the States’ constant care and solicitude. 
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Having thus presented, in chronological order, the legis- 
lation of the State, applicable to the questions to be consider- 
ed, we propose to advert, as briefly as possible, to the promi- 
nent facts involved in this investigation. 

In March, 1842, the Central Bank, by order of the Exccu- 
tive, took possession of the assets, books and papers of the 
Bank of Darien, and appointed John R. Anderson to wind up 
the affairs of the Bank. Anderson had been, for several years 
before, and then was, cashier of the Branch of the Bank of 
Darien at Milledgeville. Anderson gave bond for the per- 
formance of his duty, in the sum of $10.000. He became a 
defaulter in 1844, and re-delivered to the Central Bank the 
assets of the Darien Bank, together with the sum of $72.606 
96, collected by him. 

The cashier of the Central Bank was then intrusted with 
the agency of liquidating and settling the affairs of the Darien 
Bank. He collected $153.537 53, which, added to the $72. 
606 96, received by Anderson, made the total collections by 
the Central Bank from the assets of the Bank of Darien, 
“save and except certain lands in Mississippi,” $226.144 4% 
Those lands were sold in 1854, by a special agent appointed 
by the State, and brought the sum of $15.482 03, which, 
added to the $226.144 49, previously realized, makes the 
grand total of $241.626 52. 

The expenses of winding up the affairs of the bank was 
$16.309 01. There was paid to John G. Winter, the oldest 
judgment creditor of the Bank of Darien, and whose judg- 
ment was founded on bank bills, $14.483 60 (including in-* 
terest). ‘There was applied to the two next oldest judgments, 
at the instance of the State and Planter’s Banks, in all, 
$19.179 18, and there were received, in Darien Bank bills, 
from the debtors of the bank, who claimed the same as set- 
offs, $165.246. These items added together, make the sum 
of $215.217 79, which, deducted from the whole amount re- 
ceived, to-wit: $241.626 52, leaves a balance of $26.408 73 
unaccounted for. 

In making collections from the assets of the Bank of Da- 
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rien, the Central Bank received, in Darien Bank. bills, from 
the debtors of the Bank of Darien, after judgments obtained 
against them by the Bank of Darien, the sum of $42.641 22, 

The bond of John R. Anderson, as cashier of the Branch 
Bank at Milledgeville, having been sued and a judgment ob- 
tained thereon, a portion of it, to-wit: $12.723, was allowed 


to be paid, under a resolution of the Legislature, in Darien 
Bank bills. 

The last semi-annual return made by the Bank of Darien, 
was in October, 184i, from which it appeared that 65 per 
cent. had been paid in on the capital stock; that is, $325.000, 
on the 5.000 shares owned by the State; and the like sum, 
or a fraction over, on the 5.000 shares held by individuals ; 
and that 3567 shares had been purchased before that time by, 
and transferred to, the Bank of Darien; which amount of 
stock had been taken chiefly by the bank from its debtors, in 
payment of their indebtedness to the institution, part for a 
lot of land sold to the Marine and Fire Insurance Bank of 
the State of Georgia; and the residue, upon what considera- 
tion isnot known. Of this stock it is admitted that 2.565 
shares were purchased between April, 1819, and November, 
1828, and that the remaining shares, making up the 3.567 
were transferred to the bank before the Act of repeal 
was passed in 1841. It further appears, that the capital 
stock was never reduced or changed on the books of the 
bank, and that nothing has been realized on this transferred 
stock. . 

Bills of the Darien Bank have been at a depreciation ever 
since ivt1. In 1344, they were at 59 per cent. discount, 
and have never been worth more, or at a higher rate, since. 

In March, 18+42, the State held of Darien Bank bills, ta- 
ken mostly into the Treasury, in payment of taxes and other 
public dues, $54.180, which bills were never redeemed by 
the bank, but burnt by order of the Legislature. And the 
State was further a creditor of the Bank of Darien, in the 
sum of $25.897 96, which amount has never been paid. 

The assets delivered by the Bank of Darien to the State, 
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consisted (except the real estate and rents thereof) entirely of 
debts due the Bank of Darien. 

It seems, that by virtue of: a certain contract entered into 
between one J. Delafield, as President of the New York Bank- 
ing Company, and E. 8. Reese, former Cashier of the Bank 
of Darien, a large amount of the bills of the Bank of Darien 
were put into circulation; and that a portion of these bills 
came into the hands of James Holford in his lifetime, in the 
due course of trade and without notice of any fraud in the 
transaction between Delafield and Reese. And one of the 
questions made upon this record is, is the innocent bill-holder 
entitled to recover against the bank upon these bills? 

The Bank of Milledgeville, at the Sept’r Term, 1844, of 
Baldwin Superior Court, recovered a judgment against the 
Bank of Darien, on bills of the bank. The bills were fully 
set out and identified in the declaration. Upon the rendition 
of judgment, Mr. Day, one of the plaintiff’s Attorneys, by 
order of the Court, marked on the face of the bills, ‘in judg- 
ment,” sealed them up in an envelope and deposited them in 
the Clerk’s office with the Clerk, Mr. Steele. Mr. Day and 
the Clerk both state that these bills have never, within their 
knowledge, been withdrawn from their place of deposit. The 
Clerk states that he has seen them in the office since the 
judgment was rendered. The Attorney instructed the Clerk 
that the packet was a part of the record of the case. It can- 
not, upon search, be found. Is the bank bound to pay these 
bills? And if so, upon what terms? 

The foregoing is believed to be a correct compend of all 
the material facts which have been agreed upon by Counsel 
as the basis of the argument submitted and decision to be 
made in the premises, with this addition: that the whole 
amount of the outstanding circulation is $47.342. And that 
all the claims against the bank originated subsequent to the 
Act of 1834. 

There are three grounds upon which all the creditors of 
the Darien Bank seek to charge the State with the payment 
of their demands : 
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Ist. Upon the unpaid stock of $175.000. The State sub- 
scribed for 5.000 shares, valued at $500.000, of which $325.- 
000, only, was paid in. The creditors insist that this unpaid 
stock of $175.000 is a trust fund, out of which they are enti- 
tled to be paid. 


2dly. They contend, that admitting the State had the 
right to reduce or restrict her liability upon her original 
stock, by the Act of 1834, extending the charter of the Da- 
rien Bank, and that said Act is a valid law for that purpose; 
that still, its provisions do not apply to the 3.567 shares trans- 
ferred to the bank, and that the State is liable for its propor- 
tion of the unpaid stock upon these shares; and 


3dly. The creditors maintain that the State is responsible, 
as trustee, for the waste, mismanagement and misapplication 
of the assets of the Darien Bank, which were turned over to 
the Central Bank to wind up the affairs of the Darien Bank, 
under the Act of 1841. 


We propose, first, to examine each of these grounds in 
their order ; and afterwards, the minor or collateral points 
involved in these cases. 


[1.] As to the proposition, that the capital stock of incor- 
porated companies is deemed a trust fund for the payment of 
the debts of the corporation, for mysélf, and I believe I may 
say, for a majority of this Court, at least, no doubt is enter- 
tained. This doctrine was affirmed by this Court in High- 
tower vs. Thornton et al. (8 Ga. 2. 493,) and has been rec- 
ognized and enforced in many leading cases since that time. 
In a late case in Pennsylvania, The Bank of Virginia vs. 
Adams, (1 Parson’s Select Equity Cases, 534,) argued by 
Messrs. Dallas, Randall and other distinguished -Counsel, the 
Court recognized, fully, the jurisdiction of a Court of Equity 
to compel stockholders to pay the just creditors of the cor- 
poration in proportion to the amount of stock subscribed by 
them respectively, and remaining unpaid. They say that 
such a jurisdiction is essentially conservative of the rights of 
the public, which gives credit to the corporation on the faith 
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of their ostensible capital, and to which such capital is 
pledged ; and that any doctrine short of this would leave the 
general public subject to be prayed upon by reckless specula- 
tors, who will always be found ready to enter into any enter- 
prize in which the prospect of profit seems great, and the cer- 
tainties of hazard little. 

This whole doctrine underwent a thorough examination in 
the late case of Curran vs. The State of Arkansas, (15 How- 
ard’s R. 304,) and cited in Curtis’s Commentaries, Supple- 
ment to 1st Volume, p. 547; and the decision of this Court 
in Hightower vs. Thornton, (8 Ga. It. 491,) is reviewed and 
fully affirmed, namely: that tke capital stock of an incorpo- 
rated bank is deemed a trust fund for all the debts of a cor- 
poration; that it may be followed into the hands of every 
person save a bona fide creditor or purchaser. 

This is not the difficulty, then, that the creditors have to 
contend with. It grows out of that clause of the Act of 
1834 to extend the charter, which declares, that nothing 
therein shall be so construed ‘“‘as to authorize the President 
and Directors to call in an additional instalment upon the 
stock owned by the State.””. As to executory contracts exist- 
ing at the time this Act was passed, it might be well doubted 
whether it was competent for the Legislature to release the 
State from its liability upon its unpaid stock as to such cred- 
itors, unless the power to rescind the charter, reserved in the 
Act of incorporation, confers the right. But the constitu- 
tionality of the Act. of 1834 cannot be called in question, on 
the ground that it impairs the obligation of contract. It is 
agreed that none of these claims existed when this Act was 
passed. 

The first position assumed is, that the Act should be strict- 
ly construed, inasmuch as the State, as a sovereign, is legis- 
lating for the State as a corporator. And that conceding the 
President and Directors may not call in an additional instal- 
ment for the purposes of banking, that the creditors may ney- 
ertheless resort to a Court of Equity to enforce the payment of 
this stock for the satisfaction of their debts. To me, it ap- 
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pears plain, that this concession is fatal to the creditors. 
While the charters of our banks make the capital stock a 
trust fund for the payment of debts, it can only be reached 
through the directors, unless the directors neglect or refuse 
to call in such unpaid capital, or the charter is repealed or 
otherwise dissolved, so that no board is left for this purpose. 
No such exigency is alleged here. Itis admitted, that by the 
Act of 1834, the directors were deprived of the power to make 
any further call. How can it be pretended, then, with any 
propriety, that credit was given to this fund by the public as 
the means of re-payment after that time? And yet, this con- 
stitutes the foundation for this doctrine. The reasoning is, 
that the stockholders are relieved from individual responsibil- 
ity, and the capital stock is substituted in its stead; and its 
payment by the stockhoklers studiously provided for and dil- 
igently required. Hence, the people look to the capital stock 
as pledged to the payment of their debts. But howcanthe un- 
paid instalments of a corporation be trusted for a payment of 
debts, when the charter has been so modified as to relieve the 
stockholder from any further liability on his subscription? 
Would it not be fraudulent in the corporation to obtain credit 
upon a fund which it has consented never to collect? And 
do not those participate in the fund who contract with the 
corporation, upon the faith of such afund? No creditor will 
assert that he ever dealt with the Bank of Darien upon the 
expectation that this $175.000 would be contributed for the 
relief of the creditors. 

[2.] We cannot be brought into any doubt upon this point. 
The charter of this bank provides, that it shall have a capital 
stock of one million of dollars. The State subscribes for one 
half of the stock or 5.000 shares. By a subsequent Act of 
the Assembly, $200.000 are specifically directed to be vested 
in the bank, and $175.000 contingently. The bank receives 
$325.000 of this money from the State, and proceeds to trans- 
act business for the profit of all the stockholders. Upon this 
fund, then, as well as the unpaid instalments, if credit had 
been given, a contract would have been implied between the 
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State and such creditor, not only that the money paid in should 
not be withdrawn, but that still due should not be withheld, to 
the injury of the creditor. But we repeat—ano such facts ex- 
ist here. These parties do not, because they cannot, com- 
plain that they have parted with their property on the faith 
ofthe fund which they are now seeking to subject. Instead 
of an assurance deducible from the charter, that this unpaid 
stock should be forthcoming when called for, for the purpose 
of paying the liabilities of the bank, they are notified, by a 
counter declaration of the most explicit character, in the Act 
of extension, that it never shall be required for any such pur- 
pose. Ought the State, in the face of this Statutory warn- 
ing, to apprepriate $175.0090 to discharge debts created five 
years afterwards? We think not. 

[3.] But secondly, it is said that the Act of 1834 is uncon- 
stitutional and void, because the body of the Act contains mat- 
ter different from the title. It purports to be an Act to ex- 
tend the charter of the Bank of Darien and the Acts now of 
force amendatory thereto. By it a Branch at Dahlonega, 
Lumpkin County, was established, and the State claimed to 
elect seven directors, and gave to the private stockholders 
three only, instead of each choosing five according to the orig- 
inal charter. And by it, the president and directors were 
prohibited from calling in any additional instalments on the 
stock owned by the State. 

The application for extension proceeded from the Bank, as 
the preamble recites, and was granted upon terms. Is it ne- 
cessary that the title should indicate the terms? Or are not 
these implied in every such Act? Many instances of this 
sort might be cited from the Digests. In February, 1850, 
an Act was passed “to extend, for five years, the charter of 
the Central Bank of Georgia.”’ (Cobb, 144.) Now the argu- 
ment is, that under such an Act, any matter different from the 
original charter, or outside of it, is void. And yet, that Act 
declares, that the extension of the charter of the said Central _ 
Bank of Georgia is granted solely with the view of enabling 
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it to close its unsettled business, and is not to be construed: 
as conferring upon it any rights or privileges, except to ac- 
complish that end. Here is extension, it is true, but with 
what a sweeping condition or qualification ! 

When a corporation is chartered simply, we look beyond 
its title to the body of the Act, to ascertain its terms. By 
custom, the same seems to be true of Acts of extension. The 
title of the Bank of Darien, itself, is merely “an Act to in- 
corporate the Bank of Darien.” (Prince, 67.) By the 13th 
section, stockholders are made individually liable. This is 
not a necessary element of a bank charter. By the old law, 
and even by the law as it now stands, individual stockholders 
are not liable for the debts of the Bank, in their private ca- 
pacities, unless expressly made so. The Darien Bank was 
incorporated upwards of thirty years ago. And this was 
among the earliest, if not the very first charter in which this 
new feature was introduced. Cannot as strong reasons be 
assigned against the constitutionality of this individual liabil- 
ity clause, under which these creditors claim, as can be alleged 
against the clause which is objected to in the Act of 1834? 
Believing, as I do, that the provision in the 17th section of 
the 1st article of our State Constitution is one of the best in 
it, to protect the country against sinister and selfish legis- 
lation, I should be unwilling to relax the rules of construc- 
tion heretofore applied to this clause; and if this Act stood 
alone, for its binding efficacy, upon this ground, we might 
feel more embarrassment. But when we recollect that the 
conditional extension of the charter was applied for and ac- 
cepted by the corporation itself, as is evidenced by the estab- 
lishment of the Branch at Dahlonega, and other facts, the 
parties, themselves, would be estopped, and it would seem to 
suffice, at least as notice to third persons. An action of tro- 
ver may be dismissed, because illegally brought ; still, it an- 
swers the purposes of a demand, so as to sustain a second 
suit. The publication of this Statute in. the Pamphlet Acts 
of the Session of 1834, andits re-publication in Prince's Digest 
in 1837, two years before the credit was given, as one of the 
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laws of the State then of force, was enough, in all conscience, 
to put the community upon its guard against trusting to this 
fund. 

[4.] The next ground taken to charge the State with the 
payment of these debts, is, that before the 16th of February, 
1842, the State became the owner of 3.567 additional shares 
of the capital stock of the Bank of Darien, upon which there 
had been a payment of sixty-five dollars per share. It ig as- 
sumed that the balance due upon this stock, constitutes a fund 
for the payment of the creditors of the bank. And that if 
the State is not liable to pay the whole amount due upon 
stock, it is certainly liable for one half, as the stock belonged 
to the Bank of Darien, and the State owned one half of the 
stock of that bank. And further, that it was not in the pow- . 
er of the President and Directors of the Bank of Darien, or of 
the Legislature, to discharge the holders of this stock from 
the payment of the balance due upon it, if the same is neces- 
sary for the payment of the creditors of the bank—such a law 
would impair the obligation of the contract between the bank 
and its creditors. 

An inaccuracy of statement, as to a matter of fact, is the 
cause of the fallacy in this branch of the argument. Counsel 
set out by the assumption, that the State became the owner 
of the 3.567 shares transferred to the bank by its debtors ;- 
or at least, one half of it; whereas, in truth, the State never 
owned a single share of this transferred stock. It was trans- 
ferred to the Bank of Darien, and never distributed among 
the stockholders of that corporation. In the semi-annual re- 
port, submitted by James Troup and Eben S. Reese as Pres- 
ident and Cashier of the bank, in 1834, in conformity to the 
legislative requisition, in the list of stockholders, showing the 
number of shares owned by each, the bank is returned as 
holding this transferred stock. (See Journals of the Senate of 
1834, p. 138.) And soit is in all the subsequent reports. 

Whatever liability attached, therefore, to this stock, was a 
question exclusively between the Bank of Darien and its cred- 
itors, and not between them and the stockholders. Had 
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the bank continued to do business, it might have sold out this 
stock, or it might as is sometimes done, have divided it among 
its stocholders. But the bank having failed, nothing was 
ever realized upon this stock; and it remains, to this day, the 
property of the bank, and subject, like all the rest of its assets, 
to the payment of its debts. 

We feel it to be a work of supererogation to adduce au- 
thority to a point that is familiar to every man who has ever 
occupied the place of director in any bank or business corpo- 
ration. Said Judge Davies, in Hartridge et al. vs. Rockwell 
et al. (R. M. Charlton's R. 260,) “In general, the capital 
stock of a bank is employed in making !oans upon personal 
or other security, and the interest or discount upon such loans 
forms the profits of the bank, to which each stockholder is 
entitled, in proportion to the number of shares owned by him. 
The debts contracted with the bank must sometimes, from 
necessity, be paid in property or tn stock of the bank itself, 
or some other stock. In either case, it constitutes a part of 
the capital stock, to which the stockholders have no immedi- 
ate claim, so long as the institution exists ; but is the fund to 
which the creditors of the bank must look for payment of 
their claims.” 

The question is put triumphantly by one of the learned 
Counsel, suppose dividends had been made upon this stock, 
would not the State have got her share of the profits? We 
answer, unhesitatingly, yes—in the same way that she par- 
ticipated in all the profits made by the bank, in which she 
was a stockholder. Shall the State share in the gains and 
not in the loss? We say again, yes—as a stockholder, the 
State is entitled to receive her portion of all that is made, 
subject to such liability for losses as the charter imposes, and 
none other. It would be an unpardonable trespass to elabe- 
rate so plain and familiar a principle. Suppose there had 
been no individual liability clause in the charter of the Dari- 
en Bank, and the stockholders had paid up the full amount 
of their subscriptions, and the corporation had become bank- 
rupt, with a large outstanding circulation unredeemed, and 
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other indebtedness unprovided for—could the State have been 
called on to pay a dollar? And yet, if large profits had been 
realized, would she not have partaken of them? The State, 
as a stockholder, has been confounded with the Bank of Da- 
rien as a corporation. We repeat, that it is to the latter and 
not the former, that the creditors must look for whatever re- 
sponsibility, if any, is annexed to this transferred stock. If 
it has been sold and conveyed according to law, the original 
subscribers are released, and the Bank of Darien, alone, is 
liable. We do not decide this point. All wesay is, that the 
State, as a stockholder, is not liable, whoever else may or 
may not be. 

[5.] But it is said, in the third place, that the Act of 1841 
is in the nature of a legal assignment; and that the Central 
Bank and its officers being the agents of the State, have mis- 
managed and misapplied the funds of the Bank of Darien, ac- 
cording to the provisions of the Act creating the trust; and 
that consequently, the State is liable to the creditors, to make 
good said waste or malversation, to the extent of the injury 
sustained. 

Grant, for the sake of the argument, that the Act of 1841 
operates as an assignment, and that the acts of the Central 
Bank are the acts of the State, what are the breaches of 
trust specified ? 

1st. The $16.309 01 expenses incurred in winding up the 
affairs of the Darien Bank. The Act makes provision for 
this: ‘‘ All losses in cost or otherwise, in settling the affairs 
of the Darien Bank”’ are first to be deducted out of the as- 
sets. (Cobb, 139.) And is this not reasonable and right? 
And is the amount-too large for collecting and paying out 
$241.626 52? Not an item of this sum has been singled out 
and assailed as excessive or wrongful... Why have not the 
creditors overcharged and falsified? If there is a wrong 
charge or an overcharge, beynd what is just, why did they 
not show it? We take the account stated to be correct, and 
the onus proband is upon the creditors to show the contrary. 
(6.] 2dly. It is complained, that.under a resolution of the 
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Legislature, $12.723, the balance of the judgment recovered 
against John R. Anderson and his securities, as Cashier of 
the Branch Bank at Milledgeville, was received by the Cen- 
tral Bank in Darien Bank bills, when it should have been col- 
lected in current funds. 

The resolution under which this money was paid, was not 
read on the argument. It is not published in the Digest or 
any of the Pamphlet Acts. And notwithstanding we devoted 
several days to the consideration of these claims, at the heel 
of the term we were unable to find this resolution. Counsel 
for the State and the creditors having left the Court, we were 
unfortunately deprived of their aid in ferreting out this and 
various other matters, which, in our estimation, became im- 
portant to a correct and satisfactory conclusion in the cases. 

Under these circumstances, we held that the same pre- 
sumptions were to be made in favor of the Acts of the Legis- 
lature as of the judgments of Courts. They stand upon the 
same footing, in this respect. And that the resolution under 
which these depreciated bills were received, stood for a rea- 
son to support it. Other considerations impressed themselves 
upon our minds, for sustaining this transaction, to which we 
will advert hereafter. 

After the most laborious search in the Journal of the Sen- 
ate of 1849-50, under the head, in the index, of “ Reports 
of Committee” “on Banks,” at page 253, I succeeded in 
finding the resolution. It seems that the securities of An- 
derson petitioned the Legislature for its consent to pay the 
residue of the $18.000 judgment recovered against them, on 
account of the official delinquency of their principal, in bills 
of the Bank of Darien, or the value of such bills at their de- 
preciation. And the committee, “in view of the liability of 
the State (as a stockholder in said bank, and by reason of its 
bad management of its assets since the State took the control of 
them) while they declined recommending that the petitioners 
be allowed to pay the residue of the judgment in the depre- 
ciated value of the notes of the bank, concurred, neverthe- 
less, in the justice of the alternative prayer of the petitioners, 
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and advised the adoption of the following resolution, which was 
agreed to, to-wit: the Director and Cashier of the Central 
Bank be authorized to receive from Wm. D. Anderson, Thos. 
Anderson and Rich. J. Willis, in payment of the residue of the 
judgment in favor of the Bank of Darien against John R. 
Anderson and the petitioners, bills of the Bank of Darien, or 
any other claim or claims against said bank, founded on bills, 
at their par value, provided the same be valid and just. 

I shall be pardoned, I trust, for suggesting that sympathy 
for suffering securities was indulged by the Legislature in this 
case, at the expense of public justice. The privilege is given 
to discharge this debt by any counter claim against the Bank 
of Darien, founded on bills, such as certificates of deposit, and 
for which the State was clearly not liable under the XIIIth 
sectior of the charter, which restricts her liability, as a stock- 
holder, to the ultimate redemption of “ the bills or notes issued 
by the bank.”’ Moreover, the committee and the Legislature 
were mistaken in supposing, that under this individual liabili- 
ty clause, the State was relieving herself of an existing obli- 
gation, by permitting this balance of $12.723 to be paid in 
Darien Bank bills. True, she was bound to redeem one half 
of the outstanding circulation. But that she had done at 
least seven years before that time. It is admitted, that as far 
back as 1842, she had received into the Treasury $54.180 of 
Darien bills. And by reference to the report of the commit- 
tee on finance, at page 210 of the Journal of the House of 
Representatives, of 1847, it will be found that the amount thus 
redeemed by her stated to be $54.170, in that document, re- 
mained still on hand and is unpaid to this day; whereas, the 
outstanding circulation is only $47.342. So that when this | 
resolution was recommended and adopted in December, 1849, 
so far from a duty’s resting on the State, “‘ in view of her lia- 
bility as a stockholder,” to receive in payment these depre- 
ciated bills, she had redeemed, at that time, $3°419 more than 
her share. 

[7.] Shall the State, then, by reason of this piece of legis- 
lative “bad management,” the only one which has been made 
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out by the proof, be held to account to the creditors for this 
fund? Ifthe transaction stood by itself, we should find it 
difficult to defend her. But against this, we propose to set 
off the $25.897 96 owing by the Darien Bank to the State, 
and to which she is entitled to be first paid out of the assets 
of the bank. 

[8.] This priority or prerogative right of preference in the 
payment of debts, constituted a branch of the Common Law 
of England; and as such, was adopted in this State by the 
Act of 1784. 

[9.] It does not exist here with all the incidents to the royal 
prerogative right in England. We have not the writ of pro- 
tection nor the extent, in chief or in aid. Here the priority of 
the State is a rule only in the distribution of the property of 
the debtor, requiring the debt due the State to be first paid, 
where the individual creditor has no antecedent lien over- 
reaching it. 

This privilege does not embarrass the debtor. He may 
alien or encumber his estate, or use it in any way which his 
convenience or interest may dictate. It merely regulates the 
rights of creditors; placing the State upon higher ground 
than private creditors. And as the Government is establish- 
ed for the good of the whole, and can only be supported by 
means of its revenue, ought not this revenue to be protected 
for the benefit of the whole? 

But it may be said, that there are judgment liens here 
which cannot be displaced by this prerogative right belong- 
ing to the State. The judgments had no liens upon the debt 
recovered of Anderson for a breach of his bond. It may 
have been legal assets, because it could be reached by legal 
process; still, there was no legal lien upon it. No vested 
right would be disturbed by awarding the preference to this 
public debt. 

[10.] It is argued that the State, by becoming interested 
with others in a banking corporation, has laid aside its sov- 
ereignty and is entitled to no privileges or preference not de- 
rived from the charter. For myself, I cannot subscribe to- 
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the proposition. I am une! 'e to understand how it is, that 
because the State takes stoc’., more or less, in 4 bank, she 
thereby divests herself of all the privileges which attach to 
her as a sovereign—as a creditor of the corporation. 

[11.] As a stockholder, it is true, none of these immunities 
belong to her; but as a State, she occupies a very different 
position. And it will be found, that neither the case of Cur- 
ran vs, The State of Arkansas, nor any of the authorities, 
hold that a State is disfranchised of any of her prerogative 
rights as a sovereign, by taking stock in a private corpora- 
tion. They only go to the extent of affirming that the State, 


g, does not impart to the corporation any of its 


by so doing, 


privileges, so far as it respects the transactions of the corpo- 
ration. A very different doctrine, and one with which we 


have no controversy. 

The demand of the State, founded, in principle, as to its 
priority, upon Magna Charta itself, (Schley’s Digest, 41,) 
“which was written by the property holders of the Kingdom, 
and signed by a conquered King, not for his private’ benefit, 
but for the public good,”’ being double the sum alleged to 
have been illegally compromised by the State, the creditors 
cannot complain if the one be allowed to set off the other, as 
well as to cover other instances of bad management, not spe 
cifically enumerated or proven; more especially, as it is still 
an adjourned question, whether the whole amount of this re- 
covery or some considerable portion thereof, will not have to 
be refunded. The securities of Mr. Anderson who paid this 
money, petitioned the Legislature of 1851—’2, suggesting that 
a large amount of the judgment was illegally obtained, and 
praying that the same might be refunded. And the commit- 
tee to whom the subject was referred, after stating that they 
found some difficulty as to the precise sum which ought to be 
returned, but that there was justice in the claim, recommend- 
ed the appointment of some suitable individual, by the Goy- 
ernor, to investigate the matter and report to the General 
Assembly next ensuing, what amount, if any, had been un- 
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justly recovered. And accordingly, a joint resolution to that 
effect was adopted. (Pamphlet Acts, 1851-’2, p. 571-’2.) 
What has been done since, if any thing, does not appear. 
We have learned, outside the record, that the investigation 
resulted unfavorably to the applicants. But it is not usual 
for a claim, with a legislative sanction like this, to be aban- 
doned. 

I would farther remark, upon this head, that when the Go- 
vernment is plaintiff, it has been doubted whether any set-off 
will be allowed, unless authorized by special Statute; and for 
the same reason, that priority of payment of public debts is 
given, because it is necessary to enable the State to accom- 
plish the end of its institution. (4 Dall. 303. 9 Craneh. 
213, /%. 313. 9 Peters, 319.) But the converse of this 
is not true, because the reason upon which the doctrine is 
founded does not operate. 

The next and only remaining instance of mismanagement 
complained of is, that the State, through the Central Bank, 
received in Darien Bank bills, upon debts due the Darien 
Bank, $165.202 46, when the whole of this sum, or at least 
the $42.621 22 which was in judgment at the time of the as- 
signment, should have been collected in current funds. 

It is worthy of notice, at least, that throughout the whole 
Legislative proceedings in reference to the Darien Bank, the 
amount collected by the Central Bank in Darien Bank notes, 
is stated to be $191.904 31, instead of $165.202 46, as 
agreed upon by Counsel. (See Journals of the Senate, 1847, 
and every where.) Of the Darien bills burnt by the State, 
she was permitted to retain $26.000, which are still deposited 
inher Treasury. This sum, added to the $165.000, would 
make the $191.000. Was not this $26.000 collected out of 
the State assets, instead of those of the Darien Bank? And 
has she not, in fact, redeemed $80.000 instead of 50.000 of 
the currency of the Darien Bank ? 

While this discrepancy does not affect any principle in- 
volved in this decision, we deemed it of sufficient importance 
not to be overlooked. 
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By the 6th section of the repealing Act of 1841, (Cod6, 
139.) it is provided, that “cin all payments to be made on 
p ’ : 


notes originally due the Darien Bank or its branches, and 
which shall be turned over to or renewed in the Central Bank, 
the maker or indorser of such note or notes shall be author- 
ized to pay up all or any part of his or their note or notes, 
in bills on the Bank of Darien, issued from the hank or brane 
bank in which the said note or notes were originally discount- 
ed, and the Central Bank shall be bound to teke such bills 
when so tendered.” 

And this was but a re-enactment of the 15th section of the 
Act of 1852, “more effectually to secure the solvency of all 
the banking institutions in this State.’ (Cobb, 100.) "That 
“the notes and bonds hereafter made payable at ‘and dis- 
counted by any bank, shall, when transferred to any other 
bank, continue payable in the bills of the bank at which they 
were so made payable and: discounted, in the same :anner 
and on the same principles as if they were still holden by the 
bank at which they were made payable, and by which they 
vere discounted: Provided, that nothing therein contained 
shall be construed to take away from any bank any rights 
which are secured to it by the provisions of its charter.” 

The principle embodied in this law was justly considered, 
by the Legislature, as having a tendency to secure the sol- 
vency of our banking institutions. The Act, itself, was over- 
looked in the discussion ; and as it will be perceived, relieves 
the Legislature, entirely, from the charge of having arbitrarily, 
by the 6th section of the Act of 1841, authorized the debtors 
of the Darien Bank to pay their notes in the bills of that 
bank. Instead of conferring the right by this Act, it was 
not in the power of the State to take it away, without impair- 
mg the obligation of contract. For the general law of 1832 
being in force when these debts were created, the mode of 
payment, as prescribed by that Act, entered into and formed 
a part of the contract. Indeed, it is doubtful whether, upon 
general principles, and independently of the Act of 1832 and 
the 6th section of the Act of 1841, the debtors of the Darien 
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Bank did not possess the right of discharging their debts with 
the notes of the bank to which they were payable. The prin- 
ciple is a salutary one, and has been wisely incorporated into 
our system, and should be beneficially construed, as one of 
the many means resorted to by the State to protect the com- 
munity from reckless and improvident banking. And the 
spirit of the law certainly, if not the letter, applies to debts 
already in judgment, as well as to those which were sued or 
still running. The only inquiry is, are these debts founded 
upon notes or bonds, payable at and discounted by the Bank 
of Darien? If so, they are, and of right should be, payable 
in the bills of the Darien Bank, whether in judgment or not. 
We believe that there is not a Statute in the Digest, having 
relation to monetary matters and banking, which provides so 
effectually for the protection and pecuniary prosperity of the 
people of this State. 

But it is said, and the same idea is to be found in some of 
the reports submitted to the Legislature, all of which I have 
examined with the utmost care, so far as it was in my power 
to procure them, that by this collection in Darien Bank notes 
the State has been released from its liability as a stockholder, 
while the creditors have been deprived of the benefit of these 
assets, to which they had a right to look for payment. But 
are not the bill holders creditors? Should any other class be 
preferred to them? And do not these bills constitute debts 
against the Darien Bank that issued them; and to put which 
in circulation these very notes were discounted, which make 
up the sum total of these assets? Is the State, as a stock- 
holder, primarily and originally liable for the redemption of 
these bills? Did she, as a State or a stockholder, flood the 
country with this spurious currency? I address myself to 
professional men, who understand the law of corporations 
as it i8. 

By the Act of 1836, amending the charter of the Monroe 
Rail Road Company, and conferring upon that corporation 
banking powers and privileges, (Prince, 369,) the road to be 
built, together with all the revenue arising theretrom, and all 
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the property, equipments and effeets therewith connected, were 
pledged and bound for the redemption of the bills. And in 
addition to this, the persons and ‘property of the stockholders 
were made individually liable for the same purpose. Under 
f this Act, this Court did not hesitate to hold, that the bill 
holders had a prior lien, over-riding all other claims or con- 
tracts; and that too, notwithstanding the individual liability 
\ clause. Collins vs. The Central Bank et al. (1 Kelly, 435.) 
There as here, it was insisted they had two funds to look to, 
namely: the road and the stockholders, while the other cred- 
itors had no other resort but the road; that consequently, 
Equity would say to the bill holder, you shall let go the assets 
of the corporation, and take your pay out of the stockholders. 
But this Court repudiated all such ideas of equity ; and act- 
ing from the highest considerations of public policy, recog- 
\ nized and enforced the paramount lien of the bill holder guar- 
anteed by the Statute. 















St I am fully persuaded, that of all classes of bank debts, 
that which is most entitled to legislative care against discredit 
and loss, is the common currency—the circulating medium ; 
and that in addition to the personal liability clauses which 
have been inserted, from that of the Darien Bank, in 1818, 
down to the present time, there should be superadded prior- 
ity of payment out of the assets, in case of insolvency. 

~ Indeed, whether constitutional or otherwise, it would be pre- 
mature to decide, but by the 3d section df the Act of 1842, 
passed for the purpose of winding up the affairs of the insol- 
vent banks of the State, it is expressly provided, that the 
issues of these banks shall first be paid off and redeemed. 
(Cobb's Digest, 118.) 


And yet, in the face of all this, the State has been repeat- 
edly rebuked by legislative reports and resolutions, for allow- 
ing the debtors of the Darien Bank to pay their notes in the 
bills of that bank. And it is suggested as a reason, in one 
of these papers, why the expenses incurred by the Central 
Bank for its agency in settling up the business of the Darien 
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Bank, should not “be charged, by the State, against the 
creditors!” (Senate's Journais, 1847, p. 341.) 

In the preamble to the Act of 22d Feb. 1850, (Pamphlet, 
59,) it is said that many of these claims are believed to be 
illegal and unjust. And the director of the Central Bank 
was required to make inquiry concerning them ; and ascer- 
tain and report to the next Legislature thereafter, upon what 
terms they could be compounded. We see no evidence to 
show that any of these claims are unjust. But we do see 
proofs multiplied from year to year, upon the journals of the 
Legislature, that the most vague and erroneous opinions have 
been entertained and promulgated as to the true character of 
the State’s lability, growing out of her connection with the 
Bank of Darien. 

In the biennial message of Governor Crawford, submitted 
to the General Assembly at the beginning of the session of 
1845, it is stated that ‘‘the liability of the State, as a stock- 
holder, for her proportion of the outstanding circulation of 
the bank, is unquestionable.”’ Of course it is. His Excel- 
lency proceeds—“ The estimated amount of this liability may 
not exceed sixty thousand dollars after tle available assets of 
the bank are realized.” A pledge was given, that it should 
he the policy of the Executive Department to effect the col- 
lection of the debts due the bank with convenient despatch, 
unless otherwise directed. (Jour. of the House, pp. 18, 19.) 

In response to this message, a joint resolution was passed 
that session, requesting the Governor to have all the availa- 
ble assets of the bank collected with convenient despatch, 
and that he cause the same, as well as the lands, to be con- 
verted into cash so soon as, in his opinion, it could be done 
without manifest loss to the State, and so soon as a compli- 
ance, with good faith to the bd holders, shall demand ; and 
that the proceeds be applied to the redemption of the bills 
of said bank, and the payment of its other legal liabili- 
ties. (Pamphlet Laws, 1845, p. 201.) 

So far, all is good sense—evincing that both Departments 
of the Government entertained clear and correct views as to 
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the liability of the State as a stockholder, as well as of her 
duty as trustee. 

In his next biennial Message, the Governor makes but 
slight allusion to this subject. He refers to the two suits 
against Anderson—the one as late cashier of the Branch of 
the Darien Bank at Milledgeville; and the other, as book- 
keeper of the Central Bank—and suggests, that whatever 
sums may be finally recovered by the action pending im 
Greene County, will be a part of the resources of the Darien 
Bank, and distributable among its creditors; and that the 
amount so recovered and paid, will, to that extent, diminish 
the liability of the State as a stockholder. “Of this liahil- 
ity,’ says his Excellency, ‘I have spoken, by my Message 
to the last Legislature. The opinion then expressed is un- 
changed.”” What was the liability of the State, spoken of 
by Governor Crawford to the last preceding Legislature ? 
It was, that she was bound, only as a stockholder, for her 
proportion (one half) of ‘‘the outstanding circulation of the 
bank;” that the estimated amount might not exceed $60.000. 
And he now says, that the opinions then expressed remain 
unchanged ; that is, both as. to the nature and extent of the 
State’s liability. 

I have felt it to be my duty to be thus minute in’ quoting 
from these two messages of one of Georgia’s ablest and most 
vigilant Chief Magistrates, because they were evidently mis- 
apprehended by the Legislature of 1847. In the report and 
resolutions of the committee on banks which was adopted 
that year, it is said, that “in the Annual(?) Messages of his 
Excellency, Gov. Crawford, in 1845 and 1847, and in the re- 
port of the committee on finance, which was assented to on 
the 27th of December, 1845, the liability of the State of 
Georgia to pay the bill holders and creditors, in proportion 
to the amount of stock held by the State in the Bank of Da- 
rien, is distinctly admitted and shown.”’ 

With the utmost deference for the committee which made 
this report, and the Assembly which adopted it, I respectfully 
submit, that injustice is done to Governor Crawford by this 
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statement. He did distinctly concede the liability of the 
State, as a stockholder, to pay the bill holders. But he ne- 
ver did admit that she was liable, in that character, to any 
other class of creditors. 

What admission may have been made by the committee on 
finance, in their report to the House of Representatives, we 
know not, having searched in vain for this document. It is 
not in the Pamphlet Acts of 1845—neither is it to be found 
in the Journal of the House. We regret to find that the 
Journals of the Legislature are lamentably deficient in the 
registration of matter vitally important to the public interest. 
The reports of committees, whether select or standing, are 
rarely preserved. If accompanied with a resolution, the lat- 
ter is published in the Acts, and the report omitted. Such 
was probably the fate of this finance report. We do not in- 
tend, by these remarks, to eensure the Secretary and Clerk 
and their recording corps. We understand the practice orig- 
inates in a principle of economy, to-wit: the protection of the 
State from the publication of unnecessary matter. 

We do find, however, a report made that year, by the com- 
mittee on Banks, in which they state, amongst other things, 
that they “concur with his Excellency, the Governor, that 
the State is liable for her proportion of the outstanding cir- 
culation of the Bank of Darien,” but nothing farther. (Jour- 
nal of the Senate, 1845, p. 172.) It is hardly to be presumed 
that a report differing from this, should have been made and 
approved during the same Session. ‘The committee contin- 
ues, “The State is likely to lose a large sum on account of 
the Bank of Darien’’—much larger than this honorable com- 
mittee appear to have apprehended. She had already sunk 
$325.000, by way of instalments on her capital stock; she had 
thenin the Treasury $54.170 or 180, as the case may be, of the 
bills of the bank redeemed in the way of payment of taxes—an 
item wholly overlooked, so far as we can understand, in consider- 
ing the liability of the State, from 1842 down to the present 
discussion. For, strange to tell, Iam assured by Counsel, 
that in the adjustment of the State's liability, both before the 
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commissioners and the Circuit Court, this pregnant fact has 
never been brought out and reked upon. The decision of 
Judge HARDEMAN, making the State responsible for the 
whole amount of the remaining outstanding circulation, can- 
not be comprehended upon any other hypothesis. We do not 
hold it right upon that. 

But the loss of the State stops not here. She gets not a 
dollar of her debt of $25.897 96—a debt which, by the laws 
of all countries, should be first paid out of the assets; and 
only asks, in consideration of waving this preferred claim, 
she may not be forced to account for the $12.723, received 
on the Anderson judgment in Darien Bank bills, which did 
not benefit her a cent, as she was not bound to redeem these 
bills; or at least, but a small portion of them, and is already 
importuned to refund the amount to the debtors, as having 
been illegally recovered and paid. 

The committee were over-modest in hinting that the State 
was ‘likely to lose’’ a large sum. Computing the loss of 
stock, dividends, the amount expended in the redemption of 
bills, et cetera, and $500.000, the subscription price of her 
5.000 shares of stock, would scarcely indemnify the State for 
the damage she has already sustained by this ill-starred en- 
terprize. But the committee proceed. 

“ As a stockholdev, the State is, beyond all doubt, in the 
minds of your committee, bound to pay to all bona fide bill 
holders and creditors, in proportion to the stock held by the 
State. Certain judgments have been obtained on the bank 
bills of the Bank of Darien, and on protested checks given 
by the Bank of Darien, to take up the bills of said bank. 
Your committee cannot perceive the difference between such 
judgments; they equally affect the State, and demand settle- ° 
ment by the State of Georgia, upon the same terms.” It 
was again recommended to appoint a commissioner to report 
to the ensuing Legislature the names and classes of all cred- 
itors; and what “sum per centum” they were ready and wil- 
ling to receive on final settlement. And by resolution, the 
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director of the Central Bank was instructed to perform this 
duty. 

We do not feel it to be incumbent upon us to point out the 
difference between bank bills and checks given by the bank 
to redeem its bills. The one constituting the circulating me- 
dium of the country,. cannot be created without special legis- 
lative license, and is limited in amount; whereas, against 
buying and selling bills of exchange, drafts, checks, receiving 
money on deposit, Ke. there is no legal prohibition. Suffice 
it to say, that for the one class of debts, it has become the 
universal custom of the Legislature to exact extraordinary 
security—while for checks, &c. no such security is provi- 
ded. But we are not here to discuss what the law ought to 
be, but to decide what it is. Had the Legislature adopted 
the report in the form in which it was originally presented by 
Mr. Snider, imputing to the State mismanagement in collect- 
ing the assets of the Bank of Darien, and asserting, that as 
trustee, she was, beyond all doubt, hound to pay all bona fide 
bill holders and creditors one half of their debts, we could 
have comprehended, to say the least of it, the position intend- 
ed to be occupied, whether maintainable or not. But when 
it is gravely put forth, in a paper like this, that the State, as 
a stockholder, is thus liable under the charter, we confess that 
we are utterly unable to understand what is meant. Sup- 
pose there be no difference on the score of abstract justice, 
between debts due on bank bills and debts due on protested 
bank checks—(and I do not insist that there is)—still, if the 
Act of incorporation makes the State, as a stockholder, liable 
for the bills and not for the checks, does that constitute no 
difference? 

It is to be regretted that such doctrines should emanate 
from such high places. It is calculated to produce confusion 
in the public mind—eyven in the professional and judicial 
mind; and to create doubt and uncertainty as to doctrines 
that are as old as the history of corporations themselves. 
And that is not all: it has excited delusive hopes and expect- 





MILLEDGEVILLE, MAY TERM, 1855. 107 


Releesqn et al. vs. The m ink of Darien, &e. 








ations in the minds of ae wed tors on iinndliies destined of 
course, to inevitable and vexatious disappointment in the end. 

Had I the power, as I have said before elsewhere, I would 
make the law what it is erroneously supposed to be in this 
report, in all cases. Where tlic joint or corporate assets were 


exhausted, leaving any debt whatever unsatisfied, in accord- 
ance with the decision of the House of Lords, in Dr. Sal- 
me on’ 8 case, (C hance; } Y Cases, 206- oS Parles if, icner’s 
Abr. Vol. 6, p. 310-11.) every person of the corporation 
should be held lable to pay his esac That upon fail- 
ure of corporate assets, in whole or in part, each individual 

<} 
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member should be held liable to pay ‘his quota or proportion 


of the deficiency, is a doctrine, we think, pregnant with the 
purest equity. . Such, however, was not the law of corpera- 
tions in 1818, when this bank was chartered. Itis not so 
now; although our legislation is rapidly approximating to 
that point. 

These are the grounds upon which the creditors propose to 
make the State liable for having mismanaged and misapplied 
the assets of the Darien Bank. After a careful cxamination 
of them, we are of the opinion that tlicy have failed to make 
out such a case as will entitle them to indemnification. 

The right of the creditors to the rents which accrued on the 
real estate, during the period the lands were controiled by the 
Central Bank, would seem to us to be indisputable, upon the 
plainest principles of justice. And that interest should be 
paid on the proceeds of the real estate sold in Georgia, and 
upon the annual rents, from the times when these sums were 
respectively received, would seem to follow as a necessary 
consequence. We are not furnished with the data which 
would enable us to compute the interest. All we can do, is 
to settle the rule, leaving the details to be adjusted by the 
parties themselves. 

As we concur with Judge Hardeman upon this branch of 
the case, and the judgment which he rendered, as stated by 
Counsel, was, by agreement, so far as the facts are concerned, 
we would suggest the propriety of making it the basis of set- 
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tlement, as to the question of rents, unless some mistake or 
inaccuracy of statement has since been detected. We pre- 
scribe nothing authoritative upon this subject. 

[12.] After having made common cause against the State, 
up to this stage of the proceeding, a cross-fire now com- 
mences between the allies themselves. The judgment credi- 
tors claim to be entitled to the whole of the available assets. 
The others contend for equality of right and rateable distri- 
bution. 

So far as the real estate in Georgia is concerned, there can 
be no doubt. The judgment liens attached upon these lands 
in 1841, when the repealing Act was passed, and could not be 
divested. 

[13.] Without going into an elaborate examination of this 
doctrine, we understand the law to be briefly this: That not- 
withstanding it is a favorite policy of a Court of Chancery 
to distribute assets equally among creditors pari passu, yet, 
whenever a judicial preference has been established, that 
preference is always preserved in the distribution of assets, 
even in that Court. (Z'hompson vs. Brown and others, 4 
Johns. Ch. Rep. 619, and the authorities cited in that case. 
McDermutt vs. Strong, 1b. 687.) Whether the creditors are 
not all equal, as to equitable assets, there is a conflict of 
authority. In a note to Brown vs. Brown, (15 Eng. Ch. R. 
275,) it is stated, that after some struggles in the Courts of 
Equity, upon this point, it is at length settled, that as to 
equitable assets, the creditors are all equal and are to share 
in proportion. Yet as to legal assets, it has always been held, 
that exccution creditors are entitled to priority and prefer- 
ence. 

[14.] All the available means of the Darien Bank were 
Jegal assets. By which, we mean such assets as may be reach- 
ed by legal remedy or process, in contradistinction from the 
equitable interests of a debtor, which the judgment creditor 
must go into Equity to obtain. ‘True, the lands in Mississippi, 
the only thing about which there could be any controversy, 
were not accessible by any legal proceeding in this State. 
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But so soon as they were converted into cash, by sale, the 
agent who held the proceeds, was subject to garnishment at 
the instance of the judgment creditors. 

We are happy, therefore, in being able to ratify, upon 
legal principles, abundantly fortified by authority, the uniform 
course of the State in directing the whole of the available 
assets of the Darien Bank to be paid out to the oldest judg- 
ment creditors as fast as they come to hand. 

Three points remain to be considered, before concluding 
this opinion: 

[15.] 1st. Is the State liable for the whole or any part of 
the outstanding circulation? It amounts to $47.342. As 
early as 1842, the State had redeemed $54.180 of the bills of 
the Darien Bank, which, added to the $47.342 yet outstanding, 
would make an aggregate of $101.522, for the one half of 
which, amounting to $50.761, the State, as a joint and co- 
equal stockholder, was responsible. But she has taken up 
$54.180; and consequently, over paid her share by $3.419. 
Add to this the $12.723 received on the Anderson judgment 
in Darien bills, and for which she is hereby made to account 
to the creditors in current funds, by relinquishing a debt of 
$25.897 96, which was entitled to priority of payment out of 
the assets of the Darien Bank, and the State will have over- 
paid her half by $16.142. Is she, in Law or Equity, under 
obligation to respond further to the bill holders? Having 
fully expressed my views upon this point inthe case of Lane 
vs. Harris, (16 Ga. Rep. 217,) decided at Decatur, August, 
1854, I forbear to enlarge upon this point. Ample authority 
might be adduced in support of the opinion expressed by the 
majority of the Court in that case, were it deemed necessary. 
It is considered no longer an open question, in those States 
where these personal liability clauses have been the subject- 
matter of adjudication. 

In Tallmadge and others vs. The Fishkill Iron Company 
and others, (4 Barbour’s Supreme Court Reports, 382,) the 
Court say— In either case, such limited personal liability is 
-at an end, when the stockholder or director has paid or been 
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charged with debts to an equal amount. He can be required 
to pay the amount of his liability but once, and whether he 
pays that amount voluntarily, in the discharge of the debts of 
the corporation, or whether he is compelled to pay it upon 
suit brought by the corporation or any of its creditors, having 
paid it he can set up payment as a defence against any fur- 


ther liability.” 

That was a suit against the directors for an excess; and 
the charter gave the corporation a right to institute an action 
during its continuance; ‘ and in the event of its dissolution, 
to any of the creditors thereof.” The principle is the same 
as that involved in this case; and it was so treated and con- 
sidered by the Court. Indeed, the case of stockholders was 
referred to, to illustrate the rule of recovery against the di- 
rectors. 

[16.] 2nd. Are the stockholders of the Darien Bank liable 
for the bills held by the administrator of James Holford, de- 
ceased ? 

Upwards of $200.000 of the notes fof the Darien Bank, 
were pledged to the New York Banking Company, for the 
privilege of drawing upon the company through its president, 
J. Delafield—stipulating, in writing, that the company should 
be under no obligation to accept the drafts. The pledge was 
evidently made, therefore, without the slightest reciprocal 
benefit. This immense sum was thus transferred to this com- 
pany, without the shadow of a consideration. And notwith- 
standing suit was instituted to recover these bills, a large por- 
tion of them got into circulation. It is admitted that James 
Holford was, in his lifetime, an innocent holder. And the 
only point submitted for our judgment is, is the State, as a 
stockholder, liable for the redemption of these bills? We 
think so, most clearly. 

A bank note, though stolen, becomes the property of him 
who gives valuable consideration for it, having no notice or 
knowledge of the robbery. (4 Burrow’s Rep. 452, and cases 
cited in head note.) So that, whether the bills got into circu- 
lation “‘ by stupendous folly or stupendous fraud,” the inno- 
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cent holder is entitled to collect the bills of the bank, and 
secondarily, of the stockholders. 

[17.] 3d. Is the Milledgeville Bank entitled to recover, 
under the facts set out in the record, as to the package of 
bills upon which judgment had been obtained? We think so, 
provided suitable indemnity be tendered, not only for all 
future liability upon the original bills, but also against the 
past, should it turn out that these bills had already been pre- 
sented and taken up by the State and burnt. (Story on 
Promissory Notes, §445. Waters against the Planter’s and 
State Bank, R. M. Chariton’s Rep. 198.) This last case is 
directly in point. 

Of course the two last points are adjudged in reference and 
subordination to the previously expressed opinion of the Court, 
as to the State’s general liability as a stockholder. For the 
bills upon which these judgments are founded, constitute a 
part of the $47.342, still to be redeemed by the stockholders. 

In deciding between the State of Georgia and the creditors 
of the Bank of Darien, we have endeavored to mete out the 
same measure of justice to the State that we should have 
done had the litigation been between private citizens. We 
have striven to ascertain and fix, with precision, the exact 
legal and equitable obligation of the State. Whether she may 
not feel it due to herself to throw off the Statutory shield 
within which she is panoplied, and answer to the full expec- 
tation of these creditors, by redeeming the whole of the out- 
standing circulation, and discharging at least one half of the 
other claims, we will not undertake to advise. Upon a ques- 
tion of public policy, morals or magnanimity, the State is 
abundantly capable of deciding for herself, without the aid 
of our poor prompting. That the grossest misconception has 
prevailed, both as to the nature and extent of the State’s lia- 
bility as a stockholder in the Bank of Darien, is palpable and 
undeniable. In support of this assertion, we need only refer 
to the fact, that when this subject was last before the Legisla- 
ture, the liability of the State to all the bona fide creditors and 
claimants was rated at seventy-seven cents on the dollar! (Jour- 
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nal of the House, 1854, p. 498.) And while it may be true, 
as again and again charged, that she “mismanaged” and 
“‘neglected” the assets of the bank after taking the same 
““by strong hand,” we must say, that sufficient proof has not 
been submitted to us, to sustain the allegation. 

Whatever the State may determine to do, we trust and be- 
lieve that no stain will dim her escutcheon. While, as a 
Judge, I am constrained to award the judgment which we 
have rendered, as a tax-payer, I will cheerfully contribute 
my quota or proportion of any levy which the State may see 
fit, voluntarily to impose, to relieve her character for good 
faith, from all injurious aspersions, whether well or ill found- 
ed. 

In view, then, of all the facts embraced in the seven cases 
between the State of Georgia and the creditors of the Darien 
Bank, and submitted together for the consideration of the 
Court—and with the distinct admission, on the part of the 
Counsel in behalf of the State, that the creditors are entitled 
to interest on the balance to be awarded to them, at least 
from the date of the award made by the commissioners— 

It is considered and adjudged unanimously, by the Court, 
1st. That no liability attaches to the State, either on account 
of the unpaid stock as originally subscribed, or the thirty-five 
hundred and sixty-seven shares subsequently transferred to the 
bank. 2ndly. That as trustee through the Central Bank, 
for winding up the affairs of the Darien Bank, the State is 
chargeable with available assets amounting, in the aggregate, 
to $241.626.52, which is to be diminished by the following 
credits, to wit: 

Expenses, $16.309 01 

Pd. judg. in favor of Jno. G. Winter, 14.483 60 

Pd. to judgments in favor of Planters’ and 

State Banks, 19.179 18 

Darien Bank bills received as sets off against 

debts due the bank, 165.246 00 





Making, $215.217 79 
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which subtracted, leaves balance due by the State, $26.408.79, 
with interest thereon from the date of the award made by the 
commissioners. For this balance, together with interest on 
the proceeds of the real estate sold in Georgia, and on the 
annual rents accruing thereon, from the times these sums 






were severally received, (the principal sums having been, 
already accounted for,) the State is responsible; and it is 
adjudged that the same be paid to the Planter’s Bank and 
the Bank of the State of Georgia, the oldest outstanding 
judgment creditors of the Bank of Darien, or their Attorney, 
on account of their judgments, rateably to be divided. 3rdly. 
As to the outstanding bills, amounting to $47.342, a majority 
of the Court, (Judge BENNING dissenting,) consider that inas- 
much as the State has redeemed already, with the public 
funds, more than one half of the circulation, the State is dis- 
charged from further liability to the bill-holders. (In the 
opinion of Judge BenninG, the State is still liable for one 
half of each unredeemed bill.) 

In the case of the State against the administrator of James 
Holford, deceased, this Court is of the opinion, and so deter- 
mines, that the stockholders of the Bank of Darien, are lia- 
ble, under all the facts of the case, for the redemption of the 
bills held by the intestate of the defendant in error. And 
also for the redemption of the bills which were sued on by 
the Bank of Milledgeville, provided suitable indemnity be 
tendered, not only that these bills will not again be offered for 
payment, but also that they have not been already taken up. 
This portion of the judgment, subject, of course, to be controll- 
ed by the opinion already expressed as to the respective lia- 
bility of the State and the individual stockholders, for the 


























outstanding circulation. 

Finally, it is considered and adjudged, that the ccsts be 
paid in the said cases, as follows, namely, in Nos. 1 and 9, 
by the plaintiffs in error; and in Nos. 7, 10, 11, 12 and: 13, 
by the defendants in error. 
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STARNES, J.—concurring. 


There is one point of this case, in relation to which a differ- 
ence of opinion exists among the members of this Court, and 
that is, as to the nature of the State’s liability as a stockhold- 
er in the Bank of Darien, for the ultimate redemption of the 
bills. As we are required, by law, in the event of such a dif- 
ference, to express our opinions severally, I proceed to say: 
That according to the view which I take of this subject, the 
State, as a stockholder, owning one half the capital stock, 
was liable to redeem one half of all the bills issued. But 
according to the facts before us, more than one half of the 
circulation has been already fairly and legally redeemed and 
taken up by the State. Upon the State, therefore, in my 
opinion, no further liability or obligation rests, by virtue of 
the provisions of this charter, to redeem any of the circula- 
tion still outstanding. 

By this charter, and by becoming a stockholder, the State 
was made liable for the ultimate redemption of the bills or 
notes of said bank, in proportion to the amount of the value 
of the shares that were held by the State. (See See. 13, Act 
of Incorporation, Prince’s Dig. 217.) 

This was a liability to redeem a portion of the whole circu- 
lation, in proportion to the number and value of the shares 
held by the State, and not a liability to redeem a portion of 
each bill with reference to this proportion ; and when so much 
of the whole circulation as was expressed by this proportion 
was redeemed, the State was discharged. 

For the reasons of this opinion, I refer to the decisions de- 
livered by Judge LUMPKIN and myself, in the case already 
cited by my brother Lumpkin, of Lane vs. Harris, (16 Geo. 
Rep. 217.) 
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BENNING, J.—dissenting. 


On one of the points common to most of these cases, I dis- 
sent from the judgment of the Court. That point is as to the 
nature and extent of the liability of the State, as a stock- 
holder, to the bill holders. 

The part of the charter which governs as to the point, is as 
follows : 

“Sec. XIII. The persons and property of stockhelders in 
said bank, shall be pledged and bound in proportion to the 


amount of the value of shares that each individual or compa- 
ny may subscribe for or hold in said bank, for the ultimate 


redemption of the bills or notes issued by and from said bank, 
in the same manner as in common commercial cases or sim- 
ple actions of debt; and that the State be pledged for the 
ultimate redemption of the bills or notes of said bank, in pro- 
portion to the amount of the value of shares that shall or may 
be subscribed for and held by said State.”’ 

The meaning of this section of the charter, in the opinion 
of a majority of the Court, is, that each stockholder is liable 
for the ultimate redemption of such a part of the bills to be 
ultimately redeemed, as shall bear to all the bills to be so 
redeemed, the same proportion which the value of his stock 
shall bear to the value of the stock of all the stockholders ; 
and consequently, that in redeeming his part of the bills to 
be redeemed, any stockholder may, at his option, select for 
redemption the bills held by any one bill holder in preference 
to those held by any other. 

Now this, I think, is, in part, the meaning of the section, 
and, in part, not. So much of itas indicates what of each stock- 
holder’s property is the quantity bound for the redemption of 
bills, is, I think, a part of the true meaning. So much of it 
as would make it lawful for that quantity of each stockhol- 
der’s property to be applied to the redemption of some bills 
in preference to the redemption of others, is, I think, no part 


of the true-meaning. 
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The meaning of the section, in my opinion, is this: 

The persons and property of any stockholder, are pledged 
and bound for the ultimate redemption of such a part of any 
bill as shall bear to the whole of that bill, the same propor- 
tion which the value of that stockholder’s stock bears to the 
value of the whole stock. In my opinion, the meaning is 
such, that every bill holder has for every bill held by hin, the 
person “ aud property” of every stockholder, to this extent, 
** pledged and bound.” 

This is the opinion which I held in a case lately decided by 
this Court, arising under a provision similar to this, but con- 
tained in another charter, although in so holding I had also 
to differ from the majority of the Court. That was the case 
of Lane vs. Harris, (16 Ga. Rep. 248.) I must say, that af- 
ter carefully studying the opinions of the majority of the 
Court in that case, I am but the more confirmed in my own 
dissentient opinion: 

The objections entertained by the majority of the Court to 
my notion of what is the true meaning of a provision of the 
kind under consideration, may I think, be reduced to two: 
1. That my notion is practically worthless ; and 2. That it is not 
so accordant with the maxim, vigilantibus non dormientibus 
jura subveniant as is their notion of what is the true meaning 
of such a provision. 

Now as to the first of these objections, suppose it were left 
to the creditors in these cases to say whether my notion is a 
practically worthless one or not? 

But I cannot admit that it would be practically worthless 
in any case. Say the case is such that there are many small 
bills to be redeemed, and these in many different hands, and 
that the number of stockholders is great—what is the result? 
‘Only this: each bill holder has to collect each of his bills in 
small parts from each stockholder. Now is it impracticable 
to collect a debt because it is small? No. The difficulty of 
collection from stockholders in such cases, is not in the rule. 
It is in this: they set up other defences. But that they may 
do whatever the rule. 


. 
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[ feel confident, that I may safely say this: that if a stock- 
holder has no defence of any sort against a bill, he will al- 
ways gladly pay his aliquot part of it on presentation, know- 
ing, as he will, that if he does not pay it then, he will have 
to pay it inevitably at the end of a three month’s suit ina Jus- 
tice’s Court; and in addition to it, the costs of the suit, which 
may amount to many times as much as that aliquot part of 


the bill. 

Neither can I admit that the rule which the majority of the 
Court think the one to be deduced from the charter, is more 
accordant with the maxim “ vigilantibus,”’ se. than is the rule 
which I think the one to be so deduced. Indeed, it seems to 
me to be the merest ¢lusion, to suppose that the rule of the 
majority will be at all promotive of the ends of that maxim. 
For how will that rule work? Take the case above supposed, 
of a great number of bills, in a great number of hands, pur- 
suing a great number of stockholders. Add to the case, 
what will probably be true in every real case, viz: thata good 
part of the stockholders are insolvent. Now, in such a case, 
how will the rule of the majority work with respect to the 
‘ vigilant” creditor—the ‘swift’ bill holder? He is the first 
to present his bill to a solvent stockholder. He demands 
payment of all that the face of the bill calls for. The stock- 
holder replies, you demand too much. Half of the stock- 
holders are insolvent. I can buy the bills in any quantity at 
fifty cents in the dollar, but I won't give that much, for they 
will be lower still. 

The “ vigilant’ bill holder has to sue the stockholder on the 
bill. While his suit is in progress, all the other bill holders 
find time to demand of the stockholder payment of their bills. 
He tells them the same story he had told the first applicant. 
They become alarmed. The “ vigilant’ bill holder is ahead 
of them with his suit. The stockholder, they know, may at 
his pleasure, prefer one or more of them to the others. Each 
bill holder at length opens his eyes to the fact that he is at 
the mercy of the stockholders. He makes up his mind to 
take what he can get, Then commences among the bill hold- 





118 SUPREME COURT OF GEORGIA. 


Robinson et al. vs. The Bank of Darien, &c. 





ers, a competition for the grace and favor of the solvent stock- 
holder. The most needy bill holder offers to take the lowest 
price for his bills. He is chosen. The rest are rejected. 
The stockholder takes the bills he has thus redeemed at a few 
cents in the dollar, and pleads them against the pending suit 
of the “vigilant” bill holder. The plea is held good. The 
suit fails, and the “vigilant” bill holder has the costs to pay. 





This is the fate to which the rule of the majority must lead 
the “vigilant” bill holder—the bill holder “ swift’ to avail 
himself of all his legal rights. Am I wrong, then, in saying 


that the rule, as a promoter of the maxim, “ vigilantibus,”’ fe. 
is amere illusion? Rather, as it seems to me, is the rule a 


means of putting the bill holders completely in the power of 


fo) 
the stockholders. 

If, however, the rule were better calculated to promote the 
ends of the maxim, than is the rule which I consider the true 
one, still I should be constrained, myself, to adhere to the lat- 
terrule; and that for reasons which all, perhaps, fall under 
twoheads: 1. Hguality is equity. 2. The words of a Stat- 
ute must govern, if they are free from ambiguity. 

[1.] The rule which I think the true one, treats all bill 
holders as equally meritorious. It allows none to be depriv- 
ed, by the rest, of his proportionate part of the property 
of the stockholders liable to be’applied to the redemption of 
the bills. And in this, it is in strict harmony with almost all 
the other parts of the law applicable to cases analogous to 
this case. In proof of this, I merely refer to what is to be 
found on the subject in my aforesaid opinion in Lane vs. 
Harris. In short, the rule does homage to the maxim, equal- 
ity is equity. 

[2.] But more and better. The rule, as I think, does hom- 
age to the naked language of the law—to the plain words of 
the charter. 

This, as we have seen, is the language of the charter :— 
‘The persons and property of stockholders, shall be pledged 
and bound,” &c. “‘for the ultimate redemption of the bills or 
notes issued by and from said bank,” &c, Now, “ the bills or 





MILLEDGEVILLE, MAY TERM, 1855. 119 


Walker ez al. vs. Wootten and another, adm’r, &c. 








notes,” is an expression that cannot but mean all the bills or 
notes. That being so then, the property of the stockholders 
is pledged and bound for the redemption of all the bills or 
notes. This is what the words plainly say. How, then, can 
this property, thus pledged and bound to the payment of all 
the bills, be diverted from its purpose of securing the payment 
of all, and applied to the payment of only a part? TI see not 
how it can be done in the face of these words. Suppose that 
all the stockholders had made to all the bill holders a mort- 
gage or some other security, couched in the terms of this 
charter, could, in that case, any one bill holder, let him exer- 
cise what ‘“‘vigilance’’ or diligence he might, convert that mort- 
gage wholly to his own use? Could any one bill holder, by 
being the first to sue, deprive the other bill holders of their 
legal rights under the mortgage? Is there any one who will 
say so?’ But in what does that case differ from the real case ? 
It seems to me, that it does not differ from the real ‘case in 
any essential particular. 

It follows, that in my opinion, the State, as it owns one 
half of the stock, ought to pay fifty per cent. of each out- 
standing bill. ° 





No. 13.—JoHun W. WALKER and others, plaintiffs in error, 
vs. Henry P. Wootten and another, administrators, &c. 
defendants in error. 


[1.] The defendant to a bill, after answering the bill, dies. His representa- 
tives are made parties, and they file pleas in bar, and the pleas and answer 
are allowed and ordered “ to stand for a hearing at the final trial.” Ata 
subsequent term, the plaintiffs move to dismiss the pleas on two grounds: 
First, that the deceased party had answered and filed no pleas. Secondly, 
that the pleas were not sworn to: Held, that the motion was properly over- 
tuled. 
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[2.] If, on a settlement between trustee and cestui que trust, the trustee tell 
the cestut que trust that he owes him nothing more, the Statute of Limita- 
tions begins, from that moment, to run in favor of the trustee. 

[3.] An administrator, after a settlement with the distributees, makes a re- 
turn to the Court of Ordinary, in which he states matters occurring before 
the settlement, and the payments made at the settlement, but states noth- 
ing occurring afterwards: Held, that this return is not sufficient to take 
the case out of the Statute of Limitations, which had begun to run in favor 
of the administrator from the time of the settlement. 

[4.] The party that seeks to open the settlement of an account, has upon 
him the burden of showing error in the settlement, and error resulting 
from accident or mistake, or the fraud of the other party. 

[5.] It is not error in the Court, in charging the Jury, to assume as true what 
is admitted by the parties to be true. 


In Equity, in Wilkes Superior Court. Tried before Judge 
Awnprews, March Term, 1855. 


In 1823, William Walker died, and Thomas Wootten was 
appointed administrator upon his estate, consisting of lands, 


slaves, &c. Walker left three children and a widow. One 
of the children died before his arrival at age, and administra- 
tion was taken on his estate. John W. Walker, and Merri- 
wether T. Walker, the remaining children, in 1847, filed a bill 
against Thomas Wootten, as administrator, for an account 
and settlement. To this bill, Thomas Wootten answered, de- 
nying that he had any more in his hands, and setting forth 
receipts of one of the complainants, and of the guardian of 
the other, he being a minor until withina year before the fil- 
ing of this bill. Pending the suit, Thomas Wootten died, and 
Henry P. Wootten and another, were appointed his adminis- 
trators, and as such, made parties to this bill. They filed 
two pleas to this bill: one setting forth a settlement with one 
of complainants and the guardian of the other; and the other, 
a plea of the Statute of Limitations. The following are’ co- 
pies of the receipts relied on: 


‘“‘ Received of Thomas Wootten, adm’r of William Walker 
and John Walker, dec’d, the sum of Seven Hundred and 
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Forty-six Dollars and Forty Cents, as part of my distributive 
share of the estate of said estate, this 29th Dee. 1838. 


(Signed, ) MERRIWETHER T. WALKER. 


“ Received of Thomas Wootten, adm’r of John Walker and 
William Walker, dec’d, the sum of Seven Hundred and 
Twenty-six ,54, Dollars, which appears from a settlement I 
have this day made in full of the distributive share of Wil- 
liam Walker, a son of William Walker, dec’d, in said estate. 
This settlement subject to the revision, if he thinks proper, of 
Robert Walker, guardian of said William Walker. January 
23rd, 1840. 

(Signed,) ROBERT TOOMBS, 
Att'y for Rob’t Walker, as aforesaid.” — 


At a subsequent term, an order was taken, “that the plea 
and answer be allowed, and that said plea and answer stand 
for a hearing at the final trial of the cause.”’ 

At the March Term, 1855, when this cause was ready for 
trial, the Solicitors for complainant moved to strike out the 
said pleas—I1st. Because the original defendant, Thomas 
Wootten, had answered in full, without entering these pleas: 
2nd. Because the defendants had not complied with the rules 
of Equity as to amendments to sworn answers. The Court 
over-ruled the motion, and complainants excepted. 

The complainants then filed a replication to these pleas and 
answer, admitting that there had been a settlement, but alleg- 
ing, generally, fraud, accident and mistake therein; and 
especially, that in 1846, the administrator, Thomas Wootten, 
made a return to the Ordinary, as administrator, which return 
was the first notice complainants had of the credits there 
claimed by the administrator; and that said return showed 
large amounts against the adminisirator. 

It was admitted on the trial, that the administrator upon 
the estate of the deceased child, never received any part of 


his estate. 


VOL. xVulI—-16 
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The complainants put in evidence the return of 1846, 
which appears to be a return of the acts of the administrator, 
prior to the alleged settlement in 1840, and not returned till 
1846. 

The following evidence was then offered by defendants : 


John H. Dyson, at the request of Thomas Wootten, as- 
sisted Mr. Toombs, (who was then Attorney for complain- 
ants,) in 1840, in making a calculation and settlement upon 
the said estate. He made the calculation, and and all the 
vouchers returned in the return of 1846 were before him at 
the time. Commissions were allowed the administrator, 
though he had not made regular returns. ‘The receipt given 
by Mr. ‘Toombs, was subject to the ratification of the guar- 
dian, but the administrator denied owing anything more. 
It appeared that M. T. Walker had been been overpaid $20. 


Robert Toombs confirmed this evidence ; and farther, that 
he notified his clients that the administrator denied owing 
anything more. 

The complainants, in rebuttal, proved by Robert Walker, 
that he was astonished at the result when notified by Col. 
Toombs. Was not satisfied; but did not know how he could 
correct it, not seeing any returns. 


The Court charged the Jury, “that the Statute of Limita- 
tions ran from the settlement of 1840, notwithstanding the 
return of 1846, unless there was something disclosed by that 
return which was concealed in the settlement, material to the 
rights of complainants. That whether the Statute commenc- 
ed running at the time of settlement, depended on the dis- 
claimer of the administrator, Wootten, to owe the complain- 
ant anything more; and that such disclaimer was a continued 
adverse holding, until he might, in some form, subsequently 
retract or admit his trusteeship. That though the return of 
1846 might show, according to calculation, a balance against 
Wootten, as administrator, that would not avoid the operation 
of the Statute, as the running of the Statute depended on the 
disclaimer of the administrator and notice to the complain- 
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ants, and not the state of the account, though the balance 


might have been against him. 

That the simple return of 1846, was not a resumption of 
the trust, unless it disclosed that the administrator had done 
some act since the settlement of 1840. That thesimple re- 
turn and recording of his acts up to the settlement, and of 
the settlement itself, were no resumptions of the trust. The 
Court further charged, that the Statute of Limitation did not 
bar John W. Walker, if the Jury believe, from the proof, that 
he came of age within four years of the filing of complainants’ 
bill. 

The Court further charged, that this case came up differ- 
ently from ordinary bills for account. In this case, the de- 
fendants having relied on and proven a settlement, and com. 
plainants having replied thereto, it was incumbent on them 
to prove their replication, they holding the affirmative of the 
issue; and unless the settlement could be shown to be wrong, 
it would be a complete bar to complainants’ case. That said 
settlement could not be proven to be wrong by simply show- 
ing from a calculation of all the returns, that such calculation 
differed from the settlement of 1840. ‘That it must be shown 
that the settlement was made on an incorrect data—that_ 
some material facts were concealed ; or it must be attacked 
upon some ground other than disagreement with a subsequent 
calculation. That the parties had a right to concede, and 
may have conceded, some of their legal rights in the set- 
tlement. That they may have had other proof before them 
than what now appears. 


The Court charged, according to the state of the pleadings, it 
was incumbent on the defendants to show that there was admin- 
istration on the estate of James Walker, brother of complain- 
ant; otherwise, they were entitled to take into this bill the 
portion of the estate of William Walker, the portion coming 
to said James, as one of his distributees. But if it was satis- 
factorily proven to the Jury, that there was administration 
on the estate of said James Walker, then complainants had 
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no right, under this bill, to claim any portion of said James’ 
estate, but must look to his administrator. 
To all of which charge complainants excepted, and have 


assigne error thereon. 
H. & G. J. Gr: for plaintiffs in error. 


Toombs, for defendants in error. 


By the Court.—Benxnixu, J. delivering the opinion. 


1 


[1.] The motion to dismiss the pleas was properly over- 
ruled. 

When the representative of a deceased party to a suit, suc- 
ceeds to that party’s place in the suit, he, of course, succeeds 
to that party’s rights. Whatever pleas, therefore, Thomas 
Wootten could have filed, if he had not died, his administra- 


The other ground assigned for the motion, that the pleas 


tors after, they succeeded to his place, could equally file. 


were not sworn to, might, perhaps, have been sufficient, had 
the motion been made carlicr. But the motion not having 
been made until the lapse of a term or more after the Court 
had ordered that the plea and answer should be allowed and 
should stand for a sigs at the final trial of the cause, this 
ground was not sufiicient. 

Besides, had the motion, been sustained and the pleas dis- 
missed, the defendants would, under the Amendment <Act of 
1854, have been allowed, forthwith, to insert in their answers 
the matter contained in the dismissed pleas. So, the only 
question was, whether the matters stated in the pleas should 
be stated in the forin of 2 plea or in that of an answer ? 

[2.] The charge of the Court as to the time when the Statute 
of Limitations commenced to run in favor of Thomas Wootten, 
is supported by three decisions of this Court. (,Seott vs. Had- 
dock and Wife, 11 Ga. 258. Morgan vs. Morgan, 10 Ga. 
297. Keiton ve. Greenwood, 8 Ga. D7.) 


It seems that six or eight years after the settlement be- 
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tween Thomas Wootten, as administrator, and the complain- 
ants, he made a return to the Court of Ordinary. The re- 
turn, however, according to the evidence, contained nothing 

which was not taken into the account at the time of the set- 
tlement—nothing which happened afterwards. In respect to 


> 


this point, the charge of the Court, in substance was, that 
the fact that this return was made after the settlement, did 
not amount to an admission sufficient to take the case out of the 
Statute of Limitations. And we think the charge was right. 
[5.] It was the duty of the administrator to return all of 
is actings and doings, (including the payments on final set- 
t.) to the Court of Ordinary. How could he return these 
ayments until after they were aie that is, until after the 
final settlement? And as a matter of course, the return, when 
made, ‘neil have to include -r matters occurring before the 
settlement and 


wn to be construed into an admission, that he still has in his 


«a 


after the last previous return. Is such a re- 


hands assets—an admission, that he ceases to stand upon the 
rights which he obtained by the settlement? Certainly not. 
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particulars of fraud, of ac ms nt, or of mistake. 
In support of this part of the replication, the complainants 


relied solely upon the return made by the admini Sbbasitoid sub- 


sequently to the settlement ; which showed, as they insisted, 


more to have been due to them than they obtained in the set- 
tlement; and therefore showed, as they argued, that there must 
have been some fraud, accident or mistake in the settlement. 

[4.] The Court’s charge on this point, in effect, was, that 
the settlement was not to be set aside or opened, although a 
calculation made from the adil return, might show in favor 
of the complainants a larger balance than the amount they 
received in the settlement. And in this we think the Court 


was right. 
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For, first, there was no evidence to show that all the mat- 
ters which entered into the settlement, appeared on the face 
of the return. There was no evidence to show that the par- 
ties settled at all by the return. On the contrary, there was 
evidence to show that they could not have settled, in whole 
or in part, by the return; for there was evidence, that about 
six years had clapsed after the settlement before the return 
was made. And in such a case, if an error exists, it is at 
least as likely that it will be found to be in the return as in 
the settlement. Secondly, there was no evidence to show the 
difference between the balance deducible from the face of the 
return, and the amount paid over by the administrator, not 
to have been known to both sides; and so, no evidence to 
show that difference not to have been itself taken into consid- 
eration in the settlement; that isto say, there was nothing 
to show accident or mistake, or the fraud of the administrator 
to have been the reason why the amount paid over, was not 
as great as, judging from the face of the return, it ouglit to have 
been; and to open the settlement of an account, there is, 
upon the party who seeks to open it, a burden, to show not 
only an error but an error resulting from accident or mistake, 
or the fraud of the opposite party. (Story’s Hg. Jur. $527.) 
Errors known to both sides at the time of a settlement between 
them, cannot, by either, be made a ground for opening the 
settlement. 

The facts of this case being such as they were, it was not 
wrong in the Court to use, in the charge, the language, “the 
defendant having relied on and proven a settlement,” Kc. 
The question, whether there had been a settlement, was not 
in issue. That there had been one, was expressly admitted 
by the complainants in their replication. To set it aside or 
to open it, was all they sought to have effected. 

So, we think the decisions of the Court below ought to be 
affirmed. 

In conclusion, I may remark, that in strictness, the ques- 
tion, whether there was an error in the settlement occasioned 
by fraud, accident or mistake, was not in issue. y This ques- 
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tion was raised, not in the bill, but in the replication; and 
being only in the replication, the defendant could neither an- 
swer ityeanornay. A replication puts in issue what is con- 
tained in the answer—not new matter which is contained in 
the replication itself. But, indeed, such a replication as this 
is perfectly anomalous. 





No. 14.—Samvue. Hunter, guardian, &c. plaintiff in error, 
vs. NATHAN Bass, executor, &c. defendant in error. THE 
AMERICAN CoLonizATION Socrety, plaintiff in error, vs. 
NATHAN Bass, executor, defendant in error. 


[1.] A will has provisions for the emancipation of certain slaves, which pro- 
visions are void. It has other provisions. The executor prays the direct- 
ion of a Court of Equity, as to how he shall execute these latter provisions. 
In virtue of the void provisions, the Colonization Society, on its own ac- 
count, applies to be made a party inthe case, as alsodoes one H, as guardian 
ad litem forthe slaves. The Court refuses the applications: Held, thatthe 


Court did right. 


In Equity, in Putnam Superior Court. Decisions by Judge 
HarDEMAN, March Term, 1855. 


Robert Bledsoe, by his will, directed his executors to dis- 
pose of his negroes, as follows: 

“T will and desire that there shall be a sufficiency of good, 
arable land, purchased either in the State of Indiana or Jili- 
nots, for all my negroes to locate upon and cultivate, with a 
sufficiency of land for timber and firewood included—to be 
done within a reasonable time after my death, by my executors 
or any one or two of them; and to remove all of said negroes 
to said tract or settlement of land, in the State of Indiana or 
Illinois, as aforesaid; but would recommend for the title te 
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said land to be made to my executors, for fear they might be 
defrauded out of the land or squander it themselves. 

“‘T will and desire, after the removal and location of said 
negroes west of the Ohio river, that they be furnished an out- 
fit of farming utensils, including the wagons and teams used 
in their removal as a part of said outfit; and further request, 
that there be also purchased for said negroes the first year’s 
provisions for their subsistence after their removal.” 

Aftergthe making of the will, and before the death of 
Bledsoe, the State of Indiana prohibited the introduction of 
negroes into that State. After his death, the State of Ili- 
nois passed a similar Act. 

Nathan Bass, the executor to tlis will, filed a bill for di- 
rection, stating, that by this state of facts, the will of Gen. 
Bledsoe could not be executed—and asking direction whether 
the negroes passed under the residuary clause or went to:the 
next of kin. 

Hunter moved to be made a party to this bill as guardian 
ad litem for the negroes, and to represent their interest. 

The American Colonization Society also moved, by Coun- 
sel, to be made a party, calling the attention of the 
Court to the Colony of Liberia as a proper location for the 
slaves, and tendering their organization as a proper scheme 
for carrying out the charitable bequests of the testator. 

The Court below refused both applications, and error is 
assigned thereon. 


B. Hr1, T. R. R. Cops and H. Cosa, for plaintiff. 

E. A. Nisset; F. H. Cons, for defendant. 

By the Court.—Brnnine, J. delivering the opinion. 

[1.] In the opinion of this Court, the decision of the Court 
below, in each of these cases, was right. 


It may be said, with confidence, that the testator wished 
his slaves to be free in the State of Indiana or the State of 
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Illinois. But it cannot be said, with any degree of confi- 
dence, that he wished them to be free in Ohio or Massachu-. 
setts, Canada or Congo, Liberia or wherever else his executor 
or some Court might say. 

The will, therefore, is not one which can be executed ac- 
cording to the doctrine of Cypres. 

The reasons why we think this will not to be saved by the 
doctrine of Cypres, will Coubtless be stated at some length 
in the opinion of the Court in the next two cases, which are 
upon the same will. 

And if the will cannot be executed according to the doc- 
trine of Cypres, it cannot be executed at all—for tlie States 
of Indiana and Illinois have forbidden the introduction of 
negroes into their respective limits. 

But if the will cannot be executed at all, as far as it con- 
cerns emancipation, then the slaves take no rights under it. 
And if the slaves take no rights under it, then none cn be- 
half of the slaves do, or on behalf of the slaves can, appear 
in Court on pretence of representing the rights of the slaves. 

The Court was right, therefore, in refusing to let the Col- 
onization Society or Hunter Lecome parties in the case. 

The Court was right in this for another reason. Even if 
the will were one to be executed, Cypres the executor, would 
be a party all sufficient to execute it. 

And I may say, fer myself, that [think the Court was right 
for still another reason. I think the whole wiil was void under 
the Acts of 1801 and 1818. Why I think so I will state in 
delivering my opinion in the next two cascs. 

In these two cases I will only add, that in my opinicn, the 
monstrous doctrine of Cypres is not to have given it one inch 
of ground beyond the possessio pedis. 


VOL. xvu.-17 





SUPREME COURT OF GEORGIA. 


Adams, guardian, &c. vs. Bass, executor. &c. 








No. 15.—Davip R. Apams, guardian, &c. plaintiff in error, 
vs. NATHAN Bass, executor, &c. defendant in error. Na- 
THAN Bass, executor, Xc. plaintiff in error, vs. Feuix La- 
FoRCE, et al. defendants in error. 


[1.] B by his will, directed that a sufficiency of good, arable land should be 
purchased, either in the State of Indiana or Illinois, for all of his negroes 
to locate upon and cultivate, with a sufficiency of land for timber and fire- 
wood included—to be done within a reasonable time after his death, by his 
executors or any one or two of them; and to remove All of said negroes to 
said tract or settlement of land, in the State of Indiana or Illinois, as afore- 
said ; recommending the titles to said land to be made to his executors in 
trust for the use of said negroes, for fear they might be defrauded out of the 
land, or squander it. The testator further directed, that after the removal 
and location of his negroes in their new home, that an outfit of farming 
utensils be purchased for them, including the wagons and teams used in 
their removal; and that a year’s provision be found for their subsistence: 
Meld, that as the intention of the testator could not be literally fulfilled, 
(the State of Indiana prohibiting, by her Constitution and Laws, and the 
State of Illinois by Statute, the introduction of negroes into these States,) 
nor the willexecuted upon the doctrine of Cypres, which does not prevail to 
the same extent in this State that it does in England; that the testator 
died intestate as to his slaves, and that a trust resulted for the heirs at law 
or next of kin. 


[2.] Where the testator, by his will, directs the whole of his estate, real and 
personal, to be sold, except his negroes, and after defraying the expenses of 
the removal and settlement of his slaves in certain free States, the dalance 
of the proceeds to be vested in bank stock for the use of his nephews and 
nieces, and the clause as to the slaves could not be executed: LZeld, that 
the testator constituted his nephews and nieces residuary legatees, not of 
his entire estate, so as to take the slaves on account of the invalid disposi- 
tion as to them, but of the proceeds of the property directed to be sold, and 
in part appropriated to other objects. 

[3.] Where a testator directed his estate to be sold by his executors, and that 
after the removal, location and outfit of his negroes in Indiana or Illinois 
should be defrayed out of it, the balance of the proceeds to be vested in 
State bank stock by his executors, and the dividends thereon be equally 
divided as they should be declared, between his nephews and nieces, with- 
out limitation of time, and without making further disposition of said fund: 
Held, that this is a bequest of the principal as well as the interest, and that 
the whole vests absolutely and at once in the legatees: ZZeld further, that 
it is optional with the legatees to elect to take either the property itsel*, 
its proceeds, or the bank stock in which the money arising from the sale 
was directed to be invested. 
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In Equity, in Putnam Superior Court. ‘Tried before Judge 
HARDEMAN, March Term, 1855. 


tobert Bledsoe died, leaving the following last will and 
testament, which was admitted to probate : 


STATE OF GEORGIA, | 
Putnam County.  f{ 

In the name of God, Amen: I, Rebert Bledsoe, knowing 
the uncertaincey of life, and being now of sound and disposing 
mind and memory, do make and publish this, my last will 
and testament, as follows : 

Item 1st.—I do hereby ordain, and constitute, and appoint, 
the Honorable Wilson Lumpkin, William Turner and Nathan 
Bass, of Georgia, and Walter Bullock and Garnett Watts of 
Kentucky, executors to this, my last will and testament. 

Item 2nd.—I will and desire, that at an early period after 
my death, my grave be wattled in with hewn rock and cover- 
ed with a marble. slab, and my birth, (March 51, 1783,) as 
well as my death, be inscribed thereon and enclosed with an 
iron railing. ; 

Item 3d.—I will ard desire, that there shall be a sufficien- 
cy of good, arable land purchased, either in the State of In- 
diana or Illinois, for all my negroes to locate upon and culti- 
vate, with a sufficiency of land for timber and firewood includ- 
el; to be done within a reasonable time after my death by 
my executors or any one or two of them, and to remove all 
of said negroes to said tract or settlement of land in the State 
of Indiana or Illinois as aforesaid; but would recommend for 
the title to said land to be made to my executors, for fear 
they might be defrauded out of the land, or squander it them- 
selves. 

Item 4. I will and desire, after the removal and location of 
said negroes west of the Ohio river, that they be furnished an 
outfit. of farming utensils, including the wagons and teams 
used in their removal, as a part of said outfit; and further 
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request, that there be also purchased for said negroes, the 
first year’s provision for their subsistence after their removal. 

Item 5.—I will and desire, that all my lands and landed 
property shall be sold on a credit of one and two years, titles 
to be made on the payment of the last of the purchase money, 
besides good personal securities; and I further desire, that 
the stock of horses, mules, cattle, sheep, hogs, crop of corn, 
&c. the horschold and kitchen furniture, and farming uten- 
sils, to be sold on acredit of twelve months, for notes with 
approved securities. I also desire, if there be a growing 
crop of cotton, for it to be completed for market, or a crop of 
cotton already on hand, ginned and packed, that said cotton 
shall be sold in Savannah or elsewhere, at private sale for 
cash, or even any other of the property of said estate which is 
designed to be sold, may be disposed of at private sale, pro- 
vided a full and fair price or prices shall be obtained, either 
for cash in hand or on time, with the like securities mention- 
ed above. 

Item 6.—I will and desire, after the removal, location and 
outfit for my negroes shall have been completed in the State 
of Indiana or Illinois as aforesaid, that the balance or residue 
of the proceeds of my property shall be vested, by my execu- 
tors, in stock of State Bank of Georgia, and whenever the div- 
idends or profits of said bank stock shall be declared by said 
bank officers or their authority, that said dividends or profits 
shall be equally divided, year after year, between my neph- 
ews and nieces, the children of my late brothers, Richard 
Bledsoe, dec’d, and Jesse Bledsoe, dec’d, the former leaving 
three children, who I believe, reside in Missouri, and the lat- 
ter, leaving two children, who reside in Georgia; my niece, 
Mary Frazer, daughter of the late Dr. Robert Frazer, is am- 
ply provided for if the property and money have not been 
wastet, and it being doubtful whether she is now in life from 
the last accounts of her bad health, I therefore leave her out 
of this bequest. 

My object in wishing the investment to be made in bank 
stock, is that said nephew3 and nicces shall receive the profits 
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annually or semi-annually, according to the bank regulations ; 
therefore, said legatees are not authorized, individually or 
collectively, to dispose of their interest in said bank stock ; 
any manifestations directly or indirectly amounting to a de- 
monstration of a disposition on the part of any one or more 
of said latter legatees to change the order or object of this, 
my last will, it shall work an entire forfeiture of said interest 
or interests in said estate, and thereby wholly change into a 
poor fund for the use and benefit of the poor people of the 
county of Putnam, so far as the interest or interests of said 
nephews and nieces designated in the bequest. 

In testimony whereof, I, Robert Bledsoe, testator as afore- 
said, hath hereunto set my hand and affixed my seal, the 17th 
August, 1846. . Signed, published and signed in the presence 
of 
Test: Juntus A. WINGFIELD, 

S. A. WALEs, 
Rozert F. TRIppPE, 
Jas. NICHOLSON, J.C. ROBERT BLEDSOE, [1.s.] 


Nathan Bass qualified as executor under this will. Subse- 
quently, he filed a bill for direction, stating that the State of 
Indiana, prior to the death of General Bledsoe, and the State 
of Illinois, subsequent to his death, had passed laws prohibit- 
ing the introduction of negroes into either of those States; 
that it was impossible, therefore, to execute that portion of 
the will—and he submitted, whether, as to the negroes, the 
testator died intestate, or whether they pass under the resid- 
uary clause in the will? That one of the nephews of testator 
had died since the death of testator, leaving a widow and 
children—and he submitted, whether the trust continued, as 
to them? Upon these and all questions arising under the 
will he asked direction. 

Upon the hearing the Court deciled—1st. That the clause 
in reference to the negroes was not void under the Acts of 
1891 and 1818; and that it could be carried into effect by 
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the negroes being sent to some other State or Territory, west 
or north-west of the Ohio river. 

To this decision Counsel for the residuary legatees except- 
ed, and have assigned error thereon. 

The Court decided, that if the negroes and the provision 
for them fell back into the estate, they would not pass under 
the residuary clause, but there would be an intestacy as to 
this property. ‘l'o this decision the executor excepted. 

The Court also decided, that as the dividends of the bank 
stock were given absolutely to the residuary legatees forever, 
that the corpus also passed to them immediately. ‘To this 
decision the executor excepted. 


Upon these exceptions the executor assigned crror. 


Apasms; Diomitart; J. WINGFIELDand Cons, for legatces. 


E. A. Nisbet, for the executor. 
By the Court.—Lumpkin, J. delivering the opinion. 


[1.] The testator has directed that there shall be a suffi- 
ciency of good, arable land purchased, either in the States of 
Indiana or Illinois, for all of his negroes to locate upon and 
cultivate, with a sufficiency of land for timber and firewood 
included ; to be done within a reasonable time after his death, 
by his executors, or any one or two of them; and to remove 
all of said negroes to said tract or settlement of land in the 
aforesaid States. And recommends that the title to the land 
so bought be made to the executors, for fear the slaves should 
squander or be defrauded out of it. 

He further directs, that after the removal and location of 
his negroes, that there be purchased for them an outfit of 
farming utensils, including the wagons and teams used in 
their removal as a part of said outfit. And lastly, he re- 
quests that a year’s provision be supplied for the subsistence 
of the negroes, after their removal. and settlement. 
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It appears that Indiana, by her Constitution and laws, and 
Illinois, by Statute, have prohibited, under severe pains and 
penalties, the introduction of negroes into either of those 
States—the former before and the latter subsequent to the 
death of the testator. 

1. Can this bequest in the will, as to the negroes, be car- 
ried into execution? Of course it cannot be, according to 
the expressed wish of the testator. And that, alone, would 
seem to be, as it ought to be, conclusive of the case. But 
the Courts of Great Britain, and to some extent of this country, 
whether wisely or unwisely, reasonably or otherwise, have 
taken it upon themselves, under certain circumstances, to 
perform a most delicate and responsible office; that is, to 
make another will for the testator, where his declared inten- 
tion necessarily fails. However revolting this doctrine may 


be to common sense or repugnant to our own sense of right, 
we are content to administer it, for the present at least, not- 
withstanding Lord Kenyon, Lord Eldon, Lord Denman and 


the ablest of the English and American Judges have repro- 
bated it in the strongest language. 

After carefully examining the Cypres doctrine, as estab- 
lished in the text books as well as the adjudicated cases, we 
are inclined to adopi the principle as stated by Sir James 
Wigram. He says the meaning of it is now sufficiently un- 
derstood, ‘In order to preserve and effect something which 
the Court collects from the will, to have been the paramount 
object of the testator, it rejects something else which is re- 
garded as merely a subordinate purpose, namely: the mode 
of carrying out that paramount intention.” Vanderplanck vs. 
King, (3 Hare, 11, 12.) 

Let us apply this rule of approximation to this testament. 
Can it be collected from the will, that the paramount object 
of the testator was to give freedom to his negroes, and that 
Indiana and Ilinois were selected only as the mode of carry- 
ing out that paramount purpose? We may conjecture so, 
especially as to substitute some other State or Territory 
northwest of the Ohio would be but a slight alteration of that 
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which is directed, but which cannot be performed. But the 
testator has not said so, and neither this nor any other Court 
can undertake to determine, judicially, what would have been 
his will provided he had foreseen what has happened. [ 
might be willing to have my sons educated at Princeton Col- 
lege; and yet, prefer that the whole of them, were they nu- 
merous as the progeny of old Priam, should grow up in igno- 
rance of the alphabet, rather than they should be taught at 
Yale. Still, these institutions are within less than a day’s 
journey of each other. 

General Bledsoe was a large landed proprietor in Indiana 
and Illinois, and had often visited those States. He is known 
to have entertained the most inveterate hostility to the neigh- 
boring State of Ohio. The differences which existed between 
the two former and every other north-western State may have 
constituted the sole motive with the testator for making the 
disposition which he did of his slaves. I do not pretend to 
say that this was so. It is sufficient that it may have been. 
Speaking for the last time by his last will, and without mani- 
festing, by a single syllable, any general intent to manumit 
his slaves, and without once using the words “freedom,” 
‘emancipation’ or any other term indicative, that any such 
object was uppermost in his mind, his sole and definite proposi- 
tion is to have his negroes removed to Indiana or Illinois, and 
located on land to be bought for them there. Liberty, of 
course, would be the necessary terms of this disposition; and 
such, unquestionably, was contemplated by the testator. But 
to hold that he would have conferred the same _ boon, 
taking all the risks and disadvantages attendant on the 
change, anywhere else, is to assume what is incapable of 
proof. Upon this subject, he has not spoken and must re- 
main silent forever; and we must be satisfied to continue ig- 
norant of his wishes, further than he has seen fit to reveal 


them. All beyond is terra ignota, mere vague surmise, upon 
which we dare not act. 


Had the testator directed his negroes to be manumitted in 
some place where they could, by law, enjoy this real or ¢ma- 
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ginary blessing, and there stopped, his will might have been 
executed ; certainly it could have been in England by the 
King as parens patrie ; and upon the information of the At- 
torney General, a scheme would have been devised for this 
purpose. Had he declared a general intent to free his slaves, 
and given specific directions for its execution, which could 
not be carried out, as in the present instance, still a Court of 
Chancery would execute the general ‘intent as nearly as pos- 
sible, in some other way. But I repeat, that here no such 
general purpose is manifested ; but a precise disposition made 
upon the testator’s own plan. The Courts, in such case, can- 
not execute the will Cypres ; because the testator having de- 
clared a clear and intelligible purpose, and nothing more, that 
purpose, and none other, 7s Ais will. (Adams’ Equity, 197, 
1 Spencer's Eq. Jur. 532.) 

3efievirrg, as we do, that this doctrine has been misunder- 
stood and misapplied, and it being the opinion of some, that 
the Courts are bound to devise some scheme to prevent the 
failure of a bequest of this sort, we will submit another famil- 
iar illustration. A testator in this State appropriates ten 
thousand dollars for the erection of a Presbyterian Church, 
and says nomore. Here, the object being specified with suf- 
ficient certainty, the intention of the testator will be effectua- 
ted, notwithstanding he has omitted to designate the place 
which is to be the recipient of his bounty. The Courts will 
supply that defect rather than the charity shall miscarry. So, 
if the testator sets apart, by his will, ten thousand dollars for 
the building of a Presbyterian Church within the bounds of 
Hopewell Presbytery, and mentions Augusta as a suitable Jo- 
vation, but no lot can be procured in that city for the pur- 
pose, here, no doubt another site might be chosen as within 
the plan of the testator, and the church would be decreed to 
be built at Macon or some other place. But suppose the tes- 
tator should simply direct his executors to erect a Presbyte- 
rian Church at Milledgeville, the seat of Government, at a 
cost of ten thousand dollars, and the civil authorities should 
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refuse to allow it, or it should fail from any other cause. 
that event, the Courts could not presume that the general 
idea of benevolence, in propagating the gospel, was foremost 
with the testator, and that the particular spot specified was 
merely illustrative; but they would be bound to hold that the 
individual purpose mentioned, was the only one inthe testa- 
tor’s mind, and that if it should fail, he intended the property 
to go to his next of kin or heirs at law. And there is no 
equity to alter this disposition. 

In the case, then, before us, as the design of the testator 
respecting his negroes cannot be accomplished, and the Courts 
are powerless to intervene, the slaves must descend to and be 
distributed amongst the heirs at law of the decedent. 

As to the idea that these negroes go to the nephews and 
nieces, as residuary legatee, to my mind nothing can be 
clearer. I am aware that the English law goes far to *favor 
the residuary legatees, because there the undevised residu- 
um went to the executor. But no such reason exists here. 
The nephews and nieces may be properly called, under this 
will, partial residuary legatees, and that of a particular fund. 
There are no words going before or following after, to 
which the term ‘“ balance’ can have relation, which would 
justify the conclusion, that it meant a residuum of the whole 
estate. It would be a great stretch of interpretation to say, 
that slaves are comprehended in “the balance of the pro- 
ceeds of the sales,’’ when this very sale was mainly for their 
benefit. ‘To say that the slaves compose a part of the resi- 
due when the larger portion of that very residue is given for 
the use of the slaves themselves, would be manifestly absurd. 
Had the testator used the words, ‘the balance of his estate” 
or any other of equivalent import, the slaves might have passed 
under it. But we cannot interpolate words into a will: 
and without such interpolation, we think the slaves pass to 
the next of kin. (2 Roperon Leg.182,437-8. 1 Hill's Ch. 
Rep. 95. 1Pe Wms. 40. Der. and Batt, Hq. 491.) 

T will only add that, as a man, I do not regret the failure 
of this bequest. Look at the stringency of the laws of In- 
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diana and Illinois and other Northwestern States, against 
persons of color, and reflect upon their thriftlessness, when 


not controlled by superior intelligence and forethought, and 
what friend of the African or of humanity, would desire to 
see these children of the sun, who luxuriate in a tropical 
climate and perish with cold in higher latitudes, brought in 
close contact and competition with the hardy and industrious 
population which teem in the territory northwest of the 
Ohio, and who loathe negroes as they would so many lepers? 
Courts should not be astute in so construing wills as to doom 
them to such a destiny. A stern and inexorable State policy 
equally forbids it. (See Bryan vs. Walton, 14 Ga. ep. 
185, 200.) As to the transportation of these slaves to Libe- 
the Cy- 


pres doctrine, could never, under this will, justify such a pro- 


ria, the wildest and most latitudinous application of 


ject as that. 

2.|] For the purpose of carrying into effect the bequest 
in the will which we have been considering, the testator di- 
rected the whole of his estate, real and personal, to be sold; 
and after the removal, location and outfit for his negroes 
should have been completed in the State of Indiana or Illi- 
nois, the balance or residuum of the proceeds of his proper- 
ty to be vested, by his executors, in the stock of the State 
Bank of Georgia ; and that whenever the dividends should be 
declared, the same should be divided between his nephews and 
nieces, the children of his late brothers, Richard Bledsoe 
and Jesse Bledsoe, deceased. ‘The testator gave as a reason 
for wishing this investment made in bank stock, that his ne- 
phews and nieces might enjoy the periodical profits without 
having authority, individually or collectively, to dispose of 
their interest in said stocks. 


An important question arises upon this will, wholely over- 
looked in the argument. The point was fully and ably dis- 
cussed at bar, whether the bequest as to the negroes being 
void, they would go to the legatees or descend to the heirs. 
But as no portion of the proceeds of the property is needed 
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for the slaves, what is to become of that fund? Does that 
go to the legatees or the heirs? 

In the opinion of this Court, the whole goes to the lega- 
tees, not as a residuun, but by the express terms of the will. 
It is true that the balance, only, of this fund is given. But 
this balance is indefinite, being dependent entirely upon the 
amount needed for the negroes. Still, it is the entire balance, 
be it more or less. If it took nine-tenths or ninety-nine- 


hundredths of this fund to colonize the slaves in Indiana or 
Illinois, what was left only was bequeathed to the nephews 
and nieces. And we apprehend the converse of this propro- 
sition is equally true, namely: that if none be needed for 
this purpose, the legatees take all. 


Suppose the gift of this fund had been made in another 
form ; that is, subject to be diminished by so much as would 
be required to remove, locate and furnish the negroes for 
twelve months in their new home. Is it not clear that in 
that case the legatees would take the whole—and are not the 
two cases substantially the same ? 

Had the testator bequeathed a definite portion to the lega- 
tees, namely: 
use of the slaves and the remaining one-third or one-fourth 
to be vested in bank stock for his nephews and nieces, it 
would be plain that, as legatees, they could take no more ; 
and not only the negroes, but somuch of the monied estate 
as was appropriated to their benefit, would go to the heirs at 
law. : 

It is plain, therefore, that the nephews and nieces are resid- 
uary legatees, if you please, not of the estate, but only of the 
proceeds of the property directed to be sold, and in part ap- 
propriated to other objects; the word balance, having refer- 
-ence to what remains of the proceeds of the sale after paying 
certain charges and expenses, and not to any general residu- 
um of the estate. 

[3.] One other assignment of error only, remains to be dis- 
posed of. His Honor, Judge HarpEMAN, held that the lega- 
tees took an absolute estate at once in the proceeds of the 


two-thirds or three-fourths, to be applied to the 
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property directed to be sold; whereas, it is insisted that the 
investment in bank stock, should at least be first made, and 
that the executory trust continues for and during the life of 


each legatee. 

But what sufficient reason can be assigned, why the bequest 
should be limited to the life of the legatee? Our construc- 
tion is, that it was a gift of the dividends to all the nephews 
and nieces, the children of Richard and Jesse Bledsoe, de- 
ceased, without limitation of téme, and not in joint tenancy, 
but in common. And that upon the principle that a devise 
of the rents and profits of land, is a devise of the land itself; 
and that when the interest or produce of a legacy is given to 
or in trust for a legatee without limitation as to continuance, 
the principal will be considered as bequeathed also, and that 
absolutely an unconditional fee vested immediately in the 
legatees. (2 Roper on Leg. 331. 4 Ves.51. 1 Johns. Ch. 
Rh. 494. 18 Ves. R. 463. 1 Bro. Ch. C. 532. 1 Mad R. 
2538. 2J6.188. 8 (Co. 95,6. Cro. Jac. 104. 1 Ves. R. 
170, 523.) 

In Newland vs. Shepherd, (2 P. Wms. 194,) the testator 
devised the residue of his real and personal estate to trustees 
in fee, in trust, to pay the ¢nterest thereof for the mainten- 
ance of his grand children until they should come of age or 
be married ; and he went no further, nor made any other dis- 
position of his estate; and yet, this was held to pass the abso- 
lute property to his grand children after the age of twenty- 
one. “ This case,” says Chancellor Kent, in Karl vs. Gwin 
and Wife, (1 Johns. Ch. R. 494,) ‘has been questioned, and 
perhaps very justly; for there was an express limitation of 
the period of the payment of interest to the minority of the 
children; but in a case in which there is no such limitation, 
L apprehend the decision would be deemed correct.” 

In General Bledsoe’s will, there is no limitation of the pe- 
riod of the payment of interest. 

In Philips vs. Chamberlaine, (4 Ves. 51,) trustees were 
directed, by will, to pay the dividends and interest of certain 
stock and funds to the legatees, share and share alike, and 
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the survivor of them, as they attained the age of twenty-one. 
And the Master of the Rolls said he had never heard, that 
where the testator gave forever and without limitation, the 
dividends and interest to accrue upon the residue of his per- 
sonal estate, that it would not carry the whole interest; and 
he apprehended that where the dividends and interest of the 
residue were given absolutely to the trustee on trust, to pay 
the interest and dividends to A from time to time, without 
any limitation of duration, it would carry the principal. 

We deem it a work of supererogation to elaborate this point 
further. 

4. Moreover, as this bequest is for the benefit of the lega- 
tees alone, it is competent for them to elect whether they will 
take the property itself, its proceeds, or the bank stock, in 
which the funds arising from the sales is directed to be invest- 
-ed. (1 Roper on Leg. 370-'1-’2-’3.) 

We have been notified by our brother BENNING, that he 
shall dissent from so much of this opinion as recognizes the 
validity of the will, believing, as he does, that the whole tes- 
tament is null and void, under the Acts of 1801 and 1818, 
prohibiting manumission. 

This will has been proven and admitted to record by the 
proper tribunal, without contestation, and the executor comes 
into Court, wpon the will, and asks direction as to its execu- 
tion. Whether the will, therefore, as to the property or pe- 
cuniary legacies, be in issue, by the pleadings in this forwm, 
may well be doubted. . And although void as to the emanci- 
pation clause, so as to create an intestacy as to the slaves, it 
it may nevertheless be valid as to the other items. By the 
17th section of the Ist article of the Constitution, it is pro- 
vided, that no law or ordinance shall pass, containing any 
matter different from what is expressed in the title thereof. 
And yet, no Court in Georgia has ever held that the whole 
Act was a nullity ; but only so much and such parts thereof, 
as were obnoxious to this constitutional inhibition. 

But waiving thes eobjections, I am content, for the present, 


to pass this point in silence, maintaining, as I do, that it is 
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no longer an open question in this State; but that the same 
was settled, and correctly settled, and had been by every 
department of the Government for more than a quarter of a 
century before the organization of this Court. And for the 
reasons of this opinion, I beg leave to refer to the case of 
Cleland against Waters, decided at Gainesville, October, 
1854, and not yet published. If a change of policy is de- 
manded by recent developements, it is for the Legislature, 
and not the Judiciary, to initiate it. 


STARNES, J.—concurring. 


Our brother BENNING agrees with Judge LUMPKIN and 
myself in the views which we take of the points presented in 
this case, if the will be valid ; but he is of opinion that the will, 
asa whole, is invalid, because contravening the provisions and 
policy of the Acts of 1801 and 1818. On this point, there- 
fore, the duty devolves upon me of assigning my reasons for 
the judgment with which I have concurred. 

1. As no question has been made or decided in the Court 
below, upon the validity of the will as a whole, but the same 
has been duly and regularly admitted to record without issue 
upon this point, I am of opinion, that this subject is not now 
submitted for our consideration. 

2. The second section of the Act of 1818, declares that the 
third section of the Act of 1801 shall be so construed as “‘to 
inhibit the recording only so much of any instrument (as is 
therein described) as shall relate to the manumitting or set- 
ting free of any slave or slaves.’ By inference, therefore, 
the Legislature intended to render invalid only thus much of 
any such instrument. 

The fourth section of the Act of 1818, in terms quite as 
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general as the Act of 1801, declares, that “ All and every 
will and testament, &c. or other instrument, in writing or by 
parol, made and executed for the purpose of effecting, or 
endeavoring to effect, the manumission of a slave or slaves, 
shall be, and the same are hereby declared, to be utterly null 
and void.” But if, as is shown above, the same Act provides, 
that language of similar import in the Act of 1801 shall be 
construed to render valid only so much of the instrument as 
shall relate to the manumission, it is to be inferred that sim- 
ilar language is to receive the same construction in the Act of 
1818. That latter Act, then, according toa construction 
which itself prescribes for itself, would render invalid only 
so much of this will as relates to the manumission of the slaves, 
if it affected it at all. 

As we agree, however, that this portion of the will is void, 
because impossible to be executed, there is no occasion to 
consider whether or not it is void for any other cause. 

3. As to the position, that a bequest of freedom to slaves, 
even though the emancipation is to take effect out of the lim- 
its of the State, is contrary to the policy of these Statutes, 
and therefore, void, I have a few observations to make. 

It cannot properly be said that any transaction is contrary 
to the policy of a law, if the thing done is not prohibited or 
forbidden by that law. Whatever may have been said in the 
argument of the policy of these Acts of 1801 and 1818, it has 
not been successfully shown that they prohibit emancipation 
which is to take effect out of the State. In both Acts, such 
language is used as indicates a reference, by the Legislature, 
to emancipation within the limits of the State. The Act of 
1801, for example, declares, that “the said slave or slaves so 
manumitted and set free, contrary to the true meaning and 
intent of this Act, shall be still, to all intents and purposes, 
as much in a state of slavery as before they were manumitted 
and set free,’ fc. The application of such a provision to 
emancipation, by sending slaves into the free States, or to 
Liberia, would have been simply absurd. In the latter event, 
the manumitted slaves could not be placed, of course, as much 
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in a state of slavery as before they were set free. The man- 
umission contemplated by the Act, therefore, must have been 
such, that to it this provision could be made applicable. If 
so, it was manumission zx the State, and could be none other. 

So, too, the fourth section of the Act of 1818, referring to 
slaves who may be the subjects of intended manumission in 
the wills, deeds, &e. which were in contemplation, declares, 
that ‘ Each and every slave or slaves in whose behalf such will 
or testament, Ke. shall have been made, shall be liable to be 
arrested by warrant, under the hand and seal of any Magis- 


a ° ~ oe re. cee) ee ee ret 7 b- _ 
trate of this State, and being thereof convicted, &c. shall be 


liable to be sold as a slave or slaves,” &c. ‘“ Each and every 
slave in whose behalf such will or testament, &c. may be 
made,” (that is to say, all such slaves as were in contempla- 


tion of the Act,) shall be arrested in the contingency speci- 
fied, by any Magistrate of this State, ge. Of course, then, it 
follows, that the Act must have reference to such slaves as 
are emancipated within the jurisdiction of the State. 

Tke preamble of this Act, too, declares what sort of man- 
umission was contemplated by the Legislature, and what was 
the “sound policy” of the State, which the passage of the 
Act was intended to promote. It announces, that this pol- 
icy is to be considered with reference to the relations of free 
persons of color within the State to the free citizens and to 
the slaves thereof, as the number of the former may be in- 
creased “‘ by manumission or by the admission of such per- 
sons to reside therein,’ Kc. 

What these Statutes do provide and were intended to provide, 
is thus shown very plainly. And unless the policy of a law 
is to be sought and found outside of what the Jaw was intend- 
ed to enact, and positively does enact, it cannot correctly be 
said, that the policy of these Acts is opposed to the manumis- 
sion of slaves, by sending them out of the State. 

It seems to me, that this view of the matter is conclusive 
upon the subject of the policy of these Statutes, and decis- 
ively disposes of it. But I must add, that I concur with my 


VOL. Xvi1I.-19 
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brother Lumpkin in thinking that this question of policy 
should be considered, now, as hardly an open question in our 
State. As was said in the case of Cleland vs. Waters, it has 
been decided according to the views which we now take of it, 
by Circuit Judges, by the Convention of Judges, and by this 
Court. And these decisions have been long acquiesced in 
by the Legislature, without interference. 

As to what may be considered the truly sound policy of the 
State in this matter, that is another question, and a question 
for the legislator. Policy may demand that laws should be 
passed, if this can properly be done, prohibiting the removal 
of any slaves from the State for the purpose of emancipating 
them. But this has not been done yet, and we are called on 
in this ease to say what the law is, and not what it should be. 

Upon the subject of this State policy, however, I am not 
prepared to admit, that looking upon this question as a fea- 
ture in the political economy of the State, that a law thus 
prohibiting every extra territorial manumission would be ex- 
pedient and wise. 

I, myself, doubt the policy of permitting free persons of 
color to be sent into the Northern and Western States of this 
Union, to increase the number of paupers and aid in swelling 
the abolition chorus by their votes and voices. Yet, several 
interesting and most cogent reasons can be assigned, why it 
would not be for the best interests of the slave holding citi- 
zens of the State to prohibit the removal of slaves from the 
State to any place whatever. But this is a subject which, to 
be properly treated, would require more to be said and shown 
than would become the limits of this judgment; I therefore 
forbear further to discuss it. 
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BENNING J.—dissenting. 


In these two cases, I dissent from the judgment of the 
Court. In my opinion, the whole will is void—doubly void— 
void both by the act of 1801 and the act of 1818. For this 
opinion, my reasons are as follows : 


The will has in it these two items: ‘Item 3d. I will and 


desire that there shall be a sufficiency of good, arable land, 
purchased either in the State of Indiana or Illinois, for all 


my negroes to locate upon and cultivate, with a sufficiency of 
land for timber and firewood included ; to be done within a 
reasonable time after my death, by my executors or any one 
or two of them, and to remove all of my said negroes to said 
tract or settlement of land in the State of Indiana or Illinois, 
as aforesaid, but would recommend for the title to said land 
to be made to my executors, in trust, for the use of said ne- 
groes, for fear they might be defrauded out of the land, or 
squander it themselves.”’ 

‘““Ttem 4th. I will and desire, after the removal and loca- 
tion of said negroes west of the Ohio river, that they be pur- 
chased an outfit of farming utensils, including the wagons 
and teams used in their removal as a part of said outfit; and 
further request, that there be also purchased for said negroes 
the first year’s provision for their subsistence after their re- 
moval.”’ 

A part of another item is in these words: ‘I will and de- 
sire, after the removal, location and outfit for my negroes 
shall have been completed in the State of Indiana or Illinois, 
as aforesaid, that the balance or residue of the proceeds of my 
property shall be vested in stock of the State Bank of Geor- 
gia,” &e. 

The meaning of all this plainly is, that he, the testator, 
wills his slaves to be free, either in Indiana or Illinois; not 
only to be free, but to be the owners of land and other prop- 
erty. This Act of manumission he does in Georgia, in which 
too, are the negroes to be manumitted. 
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The Statute of 1801, to which I have referred, is entitled an 
“‘ Act prescribing the mode of manumitting slaves in this 
State.” The first section of it is as fullows: ‘‘ From and 
after the passing of this Act, it shall not be lawful for any 
person or persons to manumit or set fice any negro, slave 
or slaves, any mulatto, mustizoe, or any other person or per- 
sons of color, who may be deemed slaves at the time of the 


passing of this Act, in any other manner or form than by an 


application to the Legislature for that purpose.” 

To manumit or set free, in any other manner or form than by 
an application to the Legislature, shall not be “ lawful.” 
This is the section. Every manner or form of emancipation, 
except one, shall be unlawful. This is what the words plain- 
ly say. In these words is no ambiguity. 

And in the interpretation of Statutes, it is the rule of rules, 
that the words, if unambiguous, are to be followed. We 
have, then, to follow these words ; and when we do that, we 
have to say that the manner or form of manumission contain- 
ed in the aforesaid parts of this will was not “lawful,” for 
that manner or form is different from that only one which 
the words permit, viz: “by an application to the Legisla- 
ture.” 

And if the manner and form of the manumission was not 
lawful, the Act of manumission was of course void; that is 
to say, as much of the will as consists of the extracts aforesaid, 
was void. 

This is the result from the first section of the Act. 

By the last section, not only these parts, but the whole of 
the will is made void ; for that section prohibits, under. pen- 
alty, the admission to record of ‘tany deed of manumission or 
other paper, which shall have for object, the manumitting 
and setting free any slave or slaves.” And no paper that 
cannot be admitted to record, can become a will—can, as a will, 
be otherwise than void. 

It is true that this section is, by the second section of the 
Act of 1818, to ** be construed to extend to inhibit the re- 
cording only of so much of any instrument (as is there 
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described) as shall relate to the manumitting or setting free 
of any slave or slaves.” But any implication from this, fa- 
vorable to the notion that the rest of such an “instrument” 
is made valid, is rebutted by a part of the fourth section of 
the same Act of 1818, which declares that “all and every 
will and testament,”’ &c., made and executed for the purpose 
of effecting, or endeavoring to effect, the manumission of any 
slave or slaves, either directly, by conferring or attempting 
to confer, freedom on such slaves, &c. &¢., shall ‘be utterly 
null and void.”’ 

This being so, the nullifying power of the third section of 
the Act of 1801 is left in full force. 

The result, therefore, from that third section, together 
with the first section, is to render this whole will void. 

The result, then, from the Act of 1801, taken by itself, 
is to render this will void. And this is no doubtful result. 
It is the necessary result, fromthe words—from words entire- 


ly free from ambiguity ; from words, the meaning of which 


is too plain to be mistaken. 

No subsequent law that could affect this result, was ever 
passed by the Legislature, at least never before 1818. If, 
therefore, this will had been made at any time after the Act 
of 1801, and before 1318, it would have been rendered null 
by the Act of 1801. ‘There has, then, been a period of sev- 
enteen years since 1801, at any time during which this will 
would have been void. 

Has not the period been longer than seventeen years? 
Has it not continued up tothis day? It has, unless the Act of 
1801 has been repealed, or in some way changed. The next 
question, therefore, is, has that Act been repealed or so 
changed as to affect ita power of annulling wills like the one 
under consideration? If so, it must have been done by the 
Act of 1818, for there has not been passed any Act touch- 
ing the Act of 1801, other than the Act of 1818. 

What, then, is the effect of the Act of 1818, on the Act of 
1801! 

The Act of 1818, is entitled “An Act supplementary to, 
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and more effectually to enforce an Act, entitled an Act pre- 
scribing the mode of manumitting slaves in this State ;”’ that 
is to say, this very Act of 1801. This is the title of the Act 
of 1818—a title not to repeal that Act—not to change it in 
any way, but to add toit, and more effectually to enforce it. 
And this being the title, the Legislature, if they had had the 
wish to make the body different, could not constitutionally 
have made it so. (Con. Art. 1, Sec. 17.) 

But the body of the Act corresponds with the title. The 
first section is, ‘‘ that the Act, hereinbefore referred to”’ (the 
Act of 1801) “shall be strictly enforced; but the penalties 
therein prescribed, except where the same shall be otherwise 
provided for by this Act, shall be increased to five hundred 
dollars,” &e. 

The second section prescribes a construction for the third 
section of the Act of 1801; a construction by which that 
section is to be held to prohibit the recording of so much 
only of instruments of manumission, as may relate to manu- 





mission. 

And this is all the mention which the Act of 1818, in title 
or body, makes of the Act of 1801. 

The Act, then, of 1818, so far from repealing or changing 
the Act of 1801, enforces that Act. The result, therefore is, 
that notwithstanding the Act of 1818, the Act of 1801 still 
retains all, at least of its original force, to nullify wills of the 
kind in question ; and therefore, the result is, that the will in 
question was nullified by the Act of 1801. 

And here, on this Act of 1801, I might rest. It seems to 
me, that this Act, being taken to be in full force, there can- 
not be room for a doubt that it renders this will utterly void. 
If that be so, to go further could only be to slay the slain—to 
show the will doubly nullif that were possible. Still 1 choose 
to go further. 

I maintain then, that by the Act of 1818 itself, this will is 
rendered void. I maintain that this is so, both by the letter 
and the spirit of that Act. 

And first it is so by the letter. Section four of the Act, is 
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in these words—‘ All and every will and testament deed, 
whether by way of trust or otherwise, contract, agreement, or 
stipulation, or other instrument in writing or by parol, made 
and executed for the purpose of effecting or endeavoring to 
effect, the manumission of any slave or slaves, either directly, 
by conferring or attempting to confer freedom on such slave 
or slaves, indirectly or virtually, by allowing and securing, or 
attempting to allow and secure to such slave or slaves, the 
right or privilege of working for his) her or themselves, free 
from the control of the master or owner of such slave or slaves, 
or of enjoying the profits of his, her or their labor or skill, 
shall be, and the same are hereby declared to be utterly null and 
void; and the person or persons so making or executing any 
such deed, contract, agreement, stipulation, or other instru- 
ment, in writing or by parol, and all and every person or per- 
sons concerned in giving or attempting to give effect thereto, 
whether by accepting the trust thereby created, or attempted 
to be created, or in any other way or manner whatsoever, shall 
be severally liable to a penalty not exceeding one thousand 
dollars, to be recovered in the manner hereinafter pointed out ; 
and each and every slave or slaves, in whose behalf such will 
or testament, deed, contract, agreement or stipulation, or 
other instrument, in writing or by parol, shall have been made, 
shall be liable to be arrested by warrant, under the hand and 
seal of any Magistrate of this State, and being thereof convict- 
ed, in the manner hereinafter prescribed, shall be liable to be 
sold as a slave by public outcry, as slaves, and the proceeds 
of such sales shall be appropriated in the manner specified 
in the first section of this Act.” 

“Every will,’ &c. “ executed for the purpose of effecting or 
endeavoring to effect the manumission of any slave or slaves, 
either directly,’ by conferring or attempting to confer freedom 
on such slave or slaves indirectly or virtually,’ &c. shall “ be 
utterly null and void,” &. These are the words of this fourth 
section, and they are too plain to be misunderstood. They 
make utterly null and void this will, if it was executed for the 
purpose of effecting, directly or indirectly, the manumission 
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of slaves—directly, by conferring freedom on the slaves them- 
selves, or indirectly, by allowing the slaves the privilege of 
working for themselves; for the words make “ all and every,” 
such wills or will utterly null and void. All and every are 
universal terms. ‘They include wills made for effecting eman- 
cipation outside of the State, as well as those for effecting 
emancipation inside of the State. And this will is such a 
will, for it was executed for the purpose of conferring free- 
dom “directly” on slaves themselves, either inside or outside 
of the State. Therefore, these words make this will void. 
That is to say, the will is void by the letter of the Act. 

But if it is void by the letter, it is also void by the spirit ; for 
when the letter—the words of a Statute, are plain and unam- 
biguous, it is they that are to be considered as also speaking 
the spirit—the true intent and meaning of the Act. This, 
nobody disputes, is the rule of rules in the interpretation of 
Statutes. And these words are unmistakeably plain and un- 
ambiguous. 

Thus, then, I insist that I have made out my proposition, 
which was, that this will is void, both by the letter and the 
spirit of the Act of 1818. 

But I know that against this proposition, was used an argu- 
ment drawn from the preamble of the Act, taken in connec- 
tion with the tenth section. 

The preamble of the Act is as follows: ‘“ Whereas, the 
principles of sound policy, considered in reference to the free 
citizens of this State, and the exercise of humanity towards 
the slave population within the same, imperiously require that 
the number of free persons within this State, should not be 
increased by manumission or by the admission of such persons 
from other States, to reside therein: and whereas, divers per- 
sons of color, who arte slaves by the laws of this State, hav- 
ing never been manumitted in conformity to the same, are 
nevertheless in the exercise and enjoyment of all the rights 
and privileges of free persons of color, without being subject 
to the duties and obligations incident to such persons, there- 
by constituting a class of people equally dangerous to the 
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free citizens of this State, and destructive of the comfort and 
happiness of the slave population thereof, which it is the duty 
of this Legislature, by all just and lawful means, to sup- 
press.” 

The tenth section is as follows: ‘It shall be the duty of all 
Courts and Judges before whom any proceedings may be had 
under this Act, so to construe’ the several provisions thereof 
as to carry the same intv full and complete effect, according 
to the true spirit, intent and meaning thereof, as declared in 
the preainble of the same,”’ Xc. 

The argument was this: that by the preamble of the Act, . 
“the true spirit, intent and meaning” of the Act, is declared 
to be to prevent the increase of free persons of color within 
the State ; that by the tenth section, the Act is to be carried 
into effect “according to the true spirit, intent and meaning 
thereof, as declared in the preamble ;” and therefore, that even 
if the body of the Act goes so far as to prohibit wills, &e. 
manumitting slaves outside of the State, it is to be restrained 
by the preamble and the tenth scction, to wills manumitting 
slaves inside of the State. 

To this argument, waiving for the present the question 
whether, when the preamble of an Act and the body differ, 
the body is not to govern the preamble, rather than the pre- 
amble the body, I have two answers to make—first, I deny 
the conclusion—secondly, admitting the conclusion, I deny 
that it saves this will from the nullifying power of the body 
of the Act. I say, that this is a will, which, if effect is to be 
given toit, manumits the slave within the State, as well as 
pithout the State. 

First, . deny the conclusion. These are the premises viz: 
the body of the Act is to be construed according to the intent, 
as declared in the preamble; the intent, as declared in the pre- 
amble, is to prevent the increase of free persons of color 
within the State. Now, what is the true conclusion from 
these premises? Obviously this: The body of the Act is to 
be so construed, as to make it most effectual for preventing 


VOL. XVIII-20 








a 


1 SUPREME COURT OF GEORGIA. 


Adams, guardian, &c. vs. Bass, executor. &c. 





the increase of free persons of color within the State. But 
is it true, that the construction, which makes valid wills, &e. 
giving slaves their freedom without the State, is the construc- 
tion which is most effectual to prevent the increase of free 
persons of color within the State? The slaves, when they 
have become free without the State, can if they please, return 
as free persons into the State. True, in doing this, they may 
violate alaw of the State. But how many laws of the State 
are violated—how easy without risking much, to violate this 
law. In fact, has the law, practically, ever been anything more 
than a dead letter? And then as to the validity of sucha 
law, what grave question, under the Constitution of the U. 8. 
has been made by half of the States of this Union, and by 
foreign nations under treaties of commerce and amity with 
the United States. It seems to me that there is a construc- 
tion far more effectual for preventing the increase of free per- 
sons of color within the State than this, and that is the con- 
struction which shall render znvalid, even wills giving slaves 
their freedom outside of the State. If such wills shall be 
held to ve invalid, the effect will be, that the slaves they 
would free wll remain slaves ; and if the slaves remain slaves, 
it will be simply impossible that they can make any increase 
in the number of free persons of color within the State. 
Now I ask, is there any possible construction to be put upon 
the body of the Act, which would render it more effectual to 
prevent the increase of free persons of color within the State 
than this would? Atleast, may I not ask, whether this con- 
struction would not be far more effectual to accomplish that 
purpose than would the other? If so, then, the true con- 
clusion from the premises is, that this construction is the 
one which the preamble and tenth section require to be put 
upon the body of the Act, in preference to the other construc- 
tion—the construction, viz: which would render valid such 
wills, &c. as might manumit slaves outside, but not inside the 
the State. 

And this is the construction which the words, themselves, 
of the body of the Act, as we have seen, call for. Those 





MILLEDGEVILLE, MAY TERM, 1855. 155 


Adams, guardian, &c. vs. Bass, executor, &c. 








words are “all and every will” made for the purpose of 


emancipation, &c. shall be invalid—“ utterly null and void.” 
It seems, then, that the intent of the Act, as declared in the 
preamble, will be most effectually accomplished by letting the 
words of the body of the Act have their full meaning. 
Therefore, cay there be a doubt that the true conclusion from 
the premises aforesaid, viz: the preamble and tenth section 
themselves, is that this will, even if it gives freedom, to be 
enjoyed only out of the State, is invalid? 

Secondly, admitting the conclusion in the argument, I 
am answering to be the true one, I deny that that conclusion 
saves this will. The conclusion is, that the Act, read by the 
light of the preamble and the tenth section, tolerates wills 
which give freedom to slaves, if they give it to be enjoyed 
outside and not inside of the State. Now, [ say, that con- 
ceding this to be the correct conclusion, I deny this will to 
besuch a will. I say that if this will is sufficient to impart 
freedom without the State, it is sufficient to impart it within 
the State. I say that if it be true, that the slaves are to be 
free without the State, it follows that they can no longer be 
slaves within the State. My position is, that if we hold this 
to be a good will for the purpose of the exterior emancipa- 
tion it provides for, we have to hold that it will have the ef- 
fect to emancipate the slaves while they remain in Georgia, 
waiting for their place to be prepared for them, out of Geor- 
gia. 

If, then, the will is held to be valid as to the exterior 
emancipation, the question is, what is to be the condition of 
the negroes, in the interval between the testator’s death and 
the time of their contemplated exodus from the State? It 
cannot be a condition of slavery, for there is wanting to it 
any slave owner. There is nobody who is to have any title 
to the slaves during that time. If so, who is it? the exec- 
utor? If the executor, then he must hold them as assests, 
and so merely in trust for the legatees, or heirs, or creditors. 
But the whole spirit of the will forbids the idea that the 
executor was so to hold them. Is it to be said, that thée- 
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gal title will be in the executor, in trust for the negroes them- 
selves? Be itso. That will make the negroes free, for that 
will put the equitable title to the negroes i the negroes 
themselves, and the equitable title to a thing is, in effect, the 
whole title to it. Onevery view that I can think of, the re- 
sult is the same, viz: that in the interval clapsing after the 
testator’s death, and before the departure of the negroes 
from the State, they are to be free persons. 

And if they are, during that interval, to be free within the 
State, how are they ever to be got out of the State, unless 
they, of their own accord, choose to go out? Suppose they 
absolutely refuse to go out, is there any mode of compelling 
them to go out? I know of none. Is there any person who 
has the right to require them to go out? I know of none. 
Is there any person who has the power to force them to go 
out? I know of none. What would be the form of proceed- 
ing against them, to get them out of the State—what would 
be the form of the judgment—of the execution? Would they 
be sent under a guard of soldiers, to the borders of the State, 
or passed from Sheriff to Sheriff, of the different counties 
through which their route would lie ? 

The simple truth is, that they could never be got out of 
the State, unless they chose to go out. If, therefore, they 
should not choose to go, they would stay, and thus they would 
permanently increase the number of free persons within the 
State. 

The result is, that this will, if good to make the slaves free 
out of the State, of necessity makes them, during the inter- 
val that is to precede the time of their going abroad, free in 
the State ; and by making them, during that interval, free in 
the State, it gives them the option of being, during all time, 
free in the State. And what more than this could a will do, 
expressly conferring on them emancipation in the State? 
And therefore, if such a will as that is according to the ar- 
gument I am answering, forbidden by the intent of the Act, 
us declared in the preamble, then this must also be. 

I say, therefore, that conce:ling to the argument I am an- 
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swering, that it was not the purpose of the preamble of this 
Act of 1818 to prohibit any wills, &c. except those which 
would manumit slaves within the State, it is not thence to be 
concluded that it was not the purpose of the preamble not 
to prohibit this will; for this will, if held to be good to manu- 
mit the slaves without the State, has, of necessity, to be held 
in effect to manumit them within the State. 

The argument then, I insist, is answered. But in giving 
the answer, I waived, for the time, the question whether, when 
the preamble of a Statute and the body differ, the preamble 
ought not rather to yield to the body, than the body to the 
preamble. ‘That question I waive no longer. I now insist 
upon the maxim, that the body of a Statute controls the pre- 
amble, and not the preamble the body. 

Let us, then, apply the maxim—the body of the Act de- 
clares that “all and every will,” &c. executed for the pur- 
or endeavoring to effect, the manumission 


pose of effecting, 


of any slave or slaves, shall be “utterly null and void.” If 


the preamble differs from this, the preamble is, according to 
the maxim aforesaid, controlled by this. 

Especially must this be true of the body of the Act of 
1818, because the body of that Act agrees with the title of 
the Act, which is to enforce &c. the Act of 1801—an Act 
which, itself, annuls all sorts of manumission “in any other 
manner than by an application to the Legislature,” and if the 
preamble differs fromthe body, it differs from the title, 
and is, therefore, in violation of the Constitution of the State. 

I claim, also, the benefit of another leading rule of inter- 
pretation, and that is, the different parts of a Statute shall be 
construed together, and so construed, if possible, that every 
part shall stand and have its full effect. 

Now I have already shown, that admitting the object of 
the preamble to be only to prevent the increase of free per- 
sons of color within the State, then, still the most effectual 
way of accomplishing the object would be to hold invalid ev- 
ery * will,” &c. that would change slaves into free persons, 





158 SUPREME COURT OF GEORGIA. 


Adams, guardian, &c. vs. Bass, executor, &c. 








whether the will would make the change in the State or out 
of the State. 

The body of the Act says, that every such “ will,” shall be 
invalid. : 

If, then, we so interpret as to say that every such will shall be 
invalid, we prevent any conflict between preamble and body, 
and give full effect to both. Whereas, if we so interpret as to 
say that though the object, as declared in the preamble, was 
to prevent the increase of free persons of color within the 
State, yet, it was to prevent such increase only, by prohibiting 
“ wills,” &c. manumitting slaves within the State, we bring 
about a conflict between body and preamble; for the body 
prohibits “all and every will,” &c. of manumission. And 
the effect of such a conflict must always be, that some part of 
the Act shall give way. The body shall enlarge the pream- 
ble, or the preamble shall contract the body. We are bound, 
therefore, according to the last mentioned rule of interpreta- 
tion, to interpret this Statute in the former and not in the 
latter of these two modes. 

And again, the title of the Act comes in aid of this rule of 
interpretation, in the same way and to the same extent as it 
did in aid of the other rule. 

And this concludes what I had to say on the Statutes of 
1801 and 1818. 

I will now sum up the propositions which I think I have 
established— 

1. That this will is yoid, by the plain words of the Act of 
1801. 

2. That the Act of 1801 is still in full ‘foree—made to be 
in fullre force, if that were possible, by the Act of 1818. 

3. That the will is also void by the plain words of the Act 
of 1818; and that as the words are plain, they must be held 
to speak the meaning of the Act. 

4. That, however, if we are at liberty to take the preamble of 
the Act of 1818 as controlling the body, and not the body 
the preamble, then, still the true intent of the Act is not mere- 
ly to prohibit “ wills,” &c. manumitting slaves inside of the 
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State, but “all and every will,” &c. of manumission, because 
such universal prohibition is the most effectual way to prevent 
the increase of free persons of color within the State, the 
prevention of which increase is, if we take the words of the 
preamble, the object of the Act. 

5. That even if the true intent of the Act be allowed to be 
to prevent “wills,” &c. manumitting slaves within the State, 
but not wills manumitting them without the State, yet, that 
this will is prohibited by this interit: for this will cannot be 
valid for the purpose of manumitting slaves without the State, 
unless it be held to have the effect to manumit them within 
the State during the interval that must precede their exit 
from the State. 

6. That if the slaves become, during that interval, free in 
the State, it is at their mere option to say whether they will 
not stay during all time, free in the State. 

7. That if the preamble would narrow the prohibition to 
“wills,” &c. manumitting slaves within the State, it could not 
do it; for if it did, it would over-ride the body of the Act, 
and the body of an Act rather over-rides the preamble, 
especially if the body agrees with the tztle, and the preamble 
does not. 

8. That to interpret the preamble, as meaning to prohibit 
every ‘will,’ &. manumitting slaves, is so to interpret it as 
to make it precisely agree with the body of the Act: whereas, 
to interpret the preamble as meaning to prohibit only “wills,” 
&c. manumitting slaves within the State, is so to interpret it 
as to bring on a conflict between preamble and body, in which 
either preamble or body must be the sufferer. 

If these propositions are true, this will is void—over and 
over again void. . That is plain. Are they true? I think 
they have all been proved to be true. What is there to be 
urged against their truth? nothing of which I am aware, 
except some decisions, viz: (Jordan vs. Heirs, ge. of Bradley, 
Dud. R. 170. Roser vs. Marlow et al. R. M. Charlton’s R. 
DAT. Vance vs. Crawford, 4 Ga. R. 458. Cooper, adm’r 
vs. Blakey, 10 Ga. R.) 
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In the first of these cases, which was decided in 1830, the 
report says: ‘‘The will, among other things, directs that if 
any of his slaves should desire to go to the African Colony, 
they should be permitted to go, and their expenses to the port 
of embarkation should be paid.” 

This will the Court, in three brief paragraphs, declares to 
be valid ; and it puts its decision upon the ground, that “ the 
Act of 1818, (Prince’s Dig. 465,) and those which preceded, 
were intended to prevent the emancipation of people of color 
in this State, where their presence could not fail to be inju- 
rious to the slave population.” And in aid of this ground, 
the Court adds, “ the policy of our legislation, since 1798, has 
certainly been unfavorable to the increase of slaves within 
the State. The Constitution of that date, roundly prohibits 
the importation of slaves into this State from Africa or other 
foreign places, after the first day of October of that year.” 

In the next of the cases, the decision is, in the same brief 
manner, put upon the same ground. 

In the third of the cases, the Court say, “owners can, in 
their lifetime, carry or send their slaves to the coast of Afri- 
ca, to be colonized, or elsewhere, for the purpose of freeing 
them.” ‘ We hold it equally certain, that they can direct 
the same thing to be done by their executors after their death. 
Foreign emancipation neither conflicts with the letter or spirit 
of our municipal regulations relative to this subject. On the 
contrary, it is in accordance with our declared policy.”” ‘‘Do- 
mestic emancipation” however, is, the Court says, against 
“the settled and uniform policy of our Legislature.” And 
the Court says that both of these dispositions are sustained 
by the Act of 1817, which “ empowers the Governor to cause 
to be sold, all negroes, mulattoes or persons of color, who may 
be brought into this State in violation of the Act of the Uni- 
ted States, to prohibit the importation of slaves into this coun- 
try after the first day of January, 1808.” The third section 
of the Act providing, that “if, previous to any sale of any 
such persons of color, the society for the colonization of free 
persons of color within the United States, will undertake to 
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transport them to Africa or any other foreign place which 


they may procure as a colony for free persons of color, at the 


sole expense of said Society, and shall likewise pay to His 
Excellency, the Governor, ail expenses incurred by the State 
since they have been captured and condemned—His Excel- 
lency, the Governor, is authorized and requested to aid in 
promoting the benevolent views of such Society, in such manner 
as he may deem expedient.” 

The decision in Cooper vs. Blakey, the last of the four 
cases, is put upon the ground, that the question had already. 
been decided in the case of Vance vs. Crawford. 

Are these decisions sufficient to overthrow the argument 
which I have advanced? I think not. 

I admit that decisions are excellent evidence of the mean- 
ing of a Statute, 7f the language of the Statute give a doubtful 
meaning. But if the language of the Statute give a clear 
meaning, I deny that it is in the power of one or two, or any 
number of decisions, to make the Statute give a different 
meaning. If the language of a Statute is clear, I deny that 
a Court is even at liberty to look beyond the language for a 
meaning—to look, for example, to what 7¢ may deem the spi- 
rit and reason, or as it is more vaguely called, the policy of 
the Statute. 

If, in such a case, a Court is at liberty to look beyond the 
language for a meaning—if a Court is at liberty to hold that 
the Legislature did not mean what it says, then it follows, I 
insist, that what is law, does not depend on what the Legisla- 
ture says, but on what the Judiciary says; and this, it seems 
to me, is to make the Judiciary potentially the Legislature. 
If, therefore, in such a case, a Court should go beyond the 
language of the Statute for a meaning, and place its decision 
upon the meaning thence obtained, the decision, in my opin- 
ion, would be one to be utterly disregarded in any future in- 
terpretation of the Statute. 

Now, this, I think, is just what these decisions do. And 
the argument which I have advanced, it seems to me, skows 
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it. Let us appl y some small part of that argument to these 


decisions. 

The Act of 1801 says: “it shall not be lawful for any 
person or persons, to manumit,”’ &e. “in any other manner 
or form than by an application to the Legislature for that 
purpose.” 

These decisions say it shall be lawful for a person to manu- 
mit in another manner than by an application to the Legis- 
lature, viz: inany manner at all, which shall have the effect 
to carry the manumitted slaves out of the State to any place 
at which they may enjoy freedom. 

These decisions, then, it is evident, have to go beyond the 
language of this Act, to find a meaning on which they can 
place themselves. And what is remarkable of this Statute, 
is, that beyond this language of it, there is nothing to which 
they can go for such a meaning. This Statute is without a 
preamble. The Act of 1818, with its preamble, is a subse- 
quent Statute, as is, also, the Act of 1817, referred to in 
Vance vs. Crawford. 

The Act of 1818, by ttle and body both, is only to en- 
force and add to this Act of 1801. 

These decisions, then, being, as it appears to me, contrary 
to the plain language of the Act of 1801, are not at all to 
be regarded in the interpretation of that Act. 

Then, as to the Act of 1818, the language of the fourth sec- 
tion is: “ alland every will and testament, deed,” &c. “ made 
and executed for the purpose of effecting, or endeavoring to 
effect, the manumission of any slave or slaves,” &c. ‘shall 
be, and the same are hereby declared to be utterly null and 
void,” &c. This language makes no exception. ‘All and 
every: there can be no “will,” &c. for emancipation 
which these terms do not include. 

Yet, these decisions say that any will made for the pur- 
pose of effecting the manumission of slaves, is not utterly 
null and void, but is good and valid, if the manumission to be 
effected, be a manumission not to be enjoyed in the State, but in 
some other place, it makes no difference what other. And 
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for a meaning to rest on, they all go, or seem to go, beyond 
these words to the preamble; and one of them, lance. vs. 
Crawford, goes, also, to the Act of 1817. 

Admitting that the decisions may, in the case of this Statute, 
go to the preamble to hunt for a meaning by which to sup- 
port themselves, I say they find none there. I say, that in 
the preamble is to be found nothing inconsistent with the uni- 
yersality of the prohibition contained in the words aforesaid, 
quoted from the body—nothing which is not entirely consist- 
ent with that universality—for, conceding that the preamble 
means no more than to prevent the increase of free persons 
of color within the State, yet, is it possible to conceive of any 
more effectual way to do that, than to prevent slaves from be- 
coming free persons at all—and that is the way to do it which, 
by these words, in the body of the Act, is preseribed. 

These decisions, then, are, as it appears to me, contrary, 
also, to the clear language of the Act of 1818; and that be- 
ing so, I deny that they can receive any support from the 
Act of 1817, even if that Act were such that it could not be 
read as perfectly consistent with the language of the Act of 
1818; for the Act of 1818 is, of the two, the later Act. 

And the decisions so being, as it appears to me, contrary 
to the clear language of the Act of 1818, they are, as I think, 
to be also disregarded in the interpretation of that Act. 

And this, to one who entertains the opinions, as to the inter- 
pretation and observance of Statutes, which I entertain, 
would be enough to show these decisions insufficient to pre- 
vent this will from falling before these Statutes. 

But these decisions seem, all, to have been put mainly, if 
not altogether, upon the notion that there is a sort of under- 
stood “‘ policy’ of the State which sanctions such decisions ; 
and, therefore, it will be no more than respectful to the de- 
cisions that I briefly notice this notion; though, in doing so, 
I may have to pass into a region which I deem entirely exte- 
rior to the case—the region of policy. 

What, then, are the decisions? The first of them is, that 
a will which permits slaves to go to the “ African Colony,” 
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is valid ; the second is, that a will which directs slaves, in 
case they could not be freed by the Legislature, to be sent 
“where it can be done, out of the State,” is valid ; the third 
is, that a will which gives slaves to the Colonization Society 
“for the purpose of being sent to Liberia,’’ is valid ; and the 
third is, that a will which directs the executor to “ take a slave 
to his residence in Kentucky, and as soon as she can be 
manumitted by the laws of said State, to have \it done; but 
should the laws of Kentucky be adverse to manumission,” 
then to take the slave to some other State, where she might 
“become free.” 

These are the decisions, and they seein to be characterized 
by a kind of growth: the first, sayetioning an act of manu- 
mission, by which the freedom given is to be enjoyed in the 
“ African Colony”; the last, an act of manumission, by 
which the freedom given is, if possible, to be enjoyed in Ken- 
tucky, a slave State of this Union. If, in this last case, the 
will had said South Carolina or Alabama, instead of Ken- 
tucky, it is plain that it would have been sustained by the 
principle of this decision. This last decision then, in princi- 
ple, amounts to saying, that ifall the men in Augusta should, 
by wills, manumit their slaves and direct them to be carried 
across the river, four hundred yards, into Hamburg, the wills 
would be valid unless there should be something in the laws 
of South Carolina to make the wills invalid. 


Now I must say, that decisions of this import are not sanc- 
tioned by any policy of the State with which I am acquainted. 


What is policy—the policy of a State? and where is to be 
found the evidence of such policy? I suppose that the poli- 
cy of a State, on any subject, is the general inclination of the 
State on that subject, and that the evidence of what that in- 
clination is, we are to seek for in the laws and Acts of the 
State, taken as a whole, on that subject. 


What policy, then, do the laws and Acts of this State show 
to be the State’s in reference to emancipation? The earliest 
Act on the subject, that of 1801, makes, as we have seen, 
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every form of manumission, except that founded on an appli- 
cation to the Legislature, unlawful. 


The Act of 1818 does the same thing. It is true, that this 
Act, in its preamble, recites that sound policy, considered in 
reference to the free citizens of this State, and the exercise 
of humanity towards the slave’ population within the same, re- 
quires that the number of free persons within the State should 
not be increased by manumission, or by the admission of such 
persons from other States to reside therein. But if a manu- 
mission that retained the manumitted within the State, 
would be bad for the free citizens, and bad for the slave pop- 
ulation, a manumission that sent the manumitted into a neigh- 
boring State, or even into a distant country, would be also 
bad for both, but bad in a less degree. If the former sort of 
manumission would be calculated to produce among the slave 
population discontent, to be followed, on their part, by insubor- 
dination, massacre of free citizens, insurrection, and on the 
part of the free citizens, by a war of repression, with its se- 
quel of punishments, and measures of precaution against the 
happening of such occurrences again, the latter sort of manu- 
mission would be calculated to produce the same things, but 
only, perhaps, a little less calculated to do so. The great 
generic fact, freedom, would be common to both sorts, and 
it is this, that rising like a lone mountain, to be seen by all 
eyes far and near, would be the chief disturber of the un- 
manumitted slaves. That this manumission was of the kind 
to be enjoyed in some other State of this Union, or even 
in some foreign country, rather than in this State, might per- 
haps make the manumission the more potent as a disturber, 
upon the principle, that “it is distance that lends enchant- 
ment to the view.’ In manumission, in which the manuma- 
ted remained in the State, the facilities for communication 
and combination between the manumitted and the unmanu- 
mitted, would, it is true, be greater than they would in the 
manumission, in which the manumitted were sent abroad. 
And this is the main, if not the only difference, between the 
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two kinds. But in the latter kind, these facilities would, at 
this day, be very great. , 

The reason, then, why the preamble of the Act declares it 
to be against sound policy, that slaves should be manumitted, 
to enjoy their freedom within the State, exists, in a great de- 
gree, to make it against sound policy, that slaves should be 
manumitted to enjoy their freedom out of the State. 

And to the aid of this condemnation of this latter kind 
of manumission, afforded by the reason of the preamble, 
comes the body of the Act, with its sweeping clause, and says 
that “all and every will,” &c. for the purposes of manumis- 
sion, shall be void. 

And this being so, there is nothing, as I think, in this pre- 
amble of the Act of 1818, to show it the policy of Georgia 
to tolerate emancipation, which is to be enjoyed abroad. 

These two Acts then—the Act of 1801 and that of 1818, 
condemn every species of emancipation except one: that 
founded on an application to the Legislature.. And they are 
the great, leading Acts on the subject. They, therefore, are 
the Acts to which, if to any, we are to go, to find out what 
is the policy of the State, as to emancipation. 

These Acts, then, testify that every sort of emancipation is 
forbidden by the policy of the State. 

There is another Act of the State, which bears high wit- 
ness against the sort of emancipation that is to be enjoyed in 
the free States. The action of. the State Convention of 
1850, shows the State to feel a deep solicitude in the recov- 
ery of fugitive slaves, and especially, in the execution of 
the “ fugitive slave law.” But every manumitted slave that 
may be sent from the State to a free State, will make more 
difficult the recovery of such slaves, and the execution of that 
law. It is notorious, that the free negroes of the free States 
take a most active and efficient part in the scenes of violence 
and frequently of bloodshed, which attend attempts to re- 
cover fugitive slaves. Is it the policy of the State to make 
the recovery of fugitive slaves, in the future, more difficult 
than it is at present? 
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There are acts from which it is to be inferred, that eman- 
cipation, whether to be enjoyed at home or abroad, is not 
according to the policy of Georgia. There is no Act which 
I know of, that authorizes the inference, that emancipation, 
to be enjoyed abroad, is according to the policy of the State. 

The Act of 1817, which is cited in Vance vs. Crawford, as 
authorizing this inference, does not, in my opinion, at all au- 
thorize it. The Act authorizes and requests the Governor to 
aid the Colonization Society in sending the Africans back to 
“ Africa or any other foreign place which” the Society might 
“procure as a colony for free persons of color ;’’ it does not 
authorize or request him to aid in sending them to Indiana or 
Illinois, or to any other State of this Union. And these Af- 
ricans—what, under the Act of Congress, was their true con- 
dition, was a vexed question. One thing is certain, their 
condition was such as to make it a perplexing ‘matter to the 
State what to do in reference to them. (Daw. Com. Res. 5, 
41, 56, 65. Acts, 310.) The leading idea, too, in the Act 
is, that the Africans were to be sold by the Governer into 
slavery. I submit that no evidence of one policy or another, 
in regard to the question of emancipating native slaves, is to 
be drawn from this Act. 

There remain the several Acts of the State on the subject 
of the traffic in slaves between this State and the other slave 
States. This traffic has sometimes been ferbiddep, sometimes 
permitted. But although the traffic has at times heen forbid- 
den, and is now forbidden, the introduction of slaves from 
the slave States into this, by citizens of this State, or by 
immigrants into this State, for use and not for sale, has, I 
believe, never been prohibited. 

But surely it is putting a degree of violence on these Acts, 
to make them bear witness in favor of the existence of a pol- 
icy on the part of the State, to sanction any sort of emancipa- 
tion. The most that can be said of any of these Acts, even 
the prohibitory ones, is, that they are not evidence of a policy 
that would increase the number of slaves within the State. 
It certainly cannot be said of any of them, that it is evidence of 
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a policy that would diminish the number of slaves already 
within the State. But these Acts, as I conceive, were the 
result of mingled motives, but of which none was a motive of 
abolition. The main reason for their enactment was, I think, 
a fear that this traffic, if permitted, would in the end, empty 
the more northern of the slave States of their slaves, and 
thus convert those States from friends and allies, into ene- 
mies and assailants. The chief reason was, I think, not at all 
to promote abolition in this State, but to prevent abolition in 
other States. Another reason was, no doubt, a disposition to 
keep the proportion of the free population to the slave from 
being materially changed. And avarice, probably, had some 
degree of influence—the avarice of the slaveholders already 
in the State, the value of whose slaves would be diminished, 
as the supply from abroad should be increased. 

And, doubtless, it was reasons of this kind, and perhaps 
others, which caused the State to insert in its Constitution a 
section prohibiting the importation of slaves from Africa and 


other foreign places, but permitting the importation from the 


other slave States. 

I deny, however, that from this section of the Constitution, 
or from any Act of the State or of the State Legislature, any 
inference, whatever, is to be drawn in support of the proposi- 
tion, that the State has ever favored or sanctioned a policy of 
emancipatign or abolition of any sort. I maintain that no 
Act of the State furnishes evidence of a wish that the number 
of slaves in the State should, in any mode, be diminished ; 
and that the very most that can -be drawn from any Act or 
Acts of the State, is, that the State did not wish the number 
of slaves increased. 

I have thus gone to all the sources known to me, from 
which evidence of what is the “ policy” of the State on the 
subject of emancipation could be obtained. And the result, 
I think, is, first, as I have just stated it, viz: that there ex- 
ists no evidence going to show a policy on the part of the 
State in favor of any mode of diminishing the number of 
slaves within the State. Secondly, that there does exist evi- 
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dence of the most decisive kind—eyidence consisting in the! 
plainest declarations of the Legislature—going to show a pol-' 


iey on the part of the State, hostile to every species of eman~* 
cipation whatever. 

Concluding this part of the subject, I may say that, in my” 
opinion, what is the policy or most general view of the State, on 
the subject of emancipation, is to be gathered from the ear- 
liest Act on the subject: the Act of 1801, in which s} e says 
that it shall “not be lawful’ to manumit, “in any other 
manner or form than by an application to the Legislature for 
that purpose.’ In this declaration, standing in force to this 
day, [think I see a disposition on the part of the State,. 
temake every instance of emancipation, however small, a 
question of State. This, I think, is, and has ever been, the 
“ policy”’ of the State. 

The result, then, is, that I find nothing in these decisions 
to shake my confidence in the conclusions to which I had come 
in my argument, made before taking up the decisicns for’ 
consideration. That argument was, as I thought, and as I 
think, supported by the plain language and the evident mean- 
ing of two Statutes; and if it was, it ought to prevail, I feel 
confident, over any number of judicial decisions. It seems 
to me that if, in the face of the Act of 1801, which says that 
the slave owner shall manumit in no other way than on—eby 
an application to the Legislature; we can hold that such ‘ 
owner may yet doit in any other way, provided only he sends 
the slaves manumitted out of the State; so anxious are we 
to get rid of slavery, we can, inthe face of the Constitution,,. 
which says that the Legislature shall Lave no power to pass- 
laws for the emancipation of slaves in any other way than 
one, viz: by consent of the owner, equally as well hold that 
the Legislature has, notwithstanding, power to pass lays ior. 
general emancipation in any way it pleases, with or without 
the consent of ownerg, provided only it sends away the slaves 
manumitted. If it is the policy of the State to be rid of 
slavery, provided it can also be rid of the slaves; and if this’ 
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policy is so potent as to permit the citizen to disregard the 
words of a Statute, is it not potent enough to permit the Le: 
gislature to disregard the words of the constitution ? 

I dissent from the judgment of the Court in these two 
cases. I think the will was void. 





No. 16.—Joun McKenny and others, plaintiffs in error, vs.- 
PuEasant M. Compton, Surveyor General, &c. defendant 


in error. 


{1.] The Act of 21st of December, 1843, limiting the time in which grants 
should be taken out for lands drawn by orphans, &c. in the land and gold 
lottery of 1832, is not unconstitutional. 

[2.] The time from which the limitation of twenty-one years shall commence 
to run, is the date of the drawing, and not the close of the lottery. 


Mandamus, in Baldwin Superior Court. Decided by Judge 
HarpeMan, February Term, 1855. 

The petition for mandamus in this case, alleged that the 
petitioners were the orphans of William Bowen; and as such, 
had drawn in the lottery of 1852-3, Lot No. 141, 17th Dist, 
Ast Sect. of originally Cherokee, now Union County ; that 
said lottery closed in July, 1835, before which time the pe- 
fitioners had removed to the State of Mississippi, where they 
have since resided; that on Ist April, 1854, they complied 
with all the prerequisites of the Act and applied to the Sur- 
veyor General for a plat and grant, which he refused to issue. 
A mandamus nisi to the Surveyor General was granted. In 
return thereto, he admitted the facts as alleged in the peti- 
tion, and added, that to the best of his information, the peti- 
tioners drew said lot on 23d November, 1832, more than 21 
years before their application for a grant in April, 1854; 


; 
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and that under the Act of 1843, they had thereby forfeited 
their rights. 
On hearing the return, the Court below refused a mandam- 


ug absolute, and this is the error assigned. 
H. Copp; RockweL.; KENAN, for plaintiffs in error. 
McKurn ey, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] It is first argued for the plaintiff in error, that the 
Act of 1843, limiting the time during which orphans, &c. may 
take out grants for lands drawn in the land and gold lottery 
of 1832, to twenty-one years from the drawing, was unconsti- 
tutional, because it impaired the obligations of the contract 
into which the State entered with the fortunate drawer, when 
it passed the Act of 1830 authorizing this lottery; in which 
Act there was no such limitation. 

The error of this position lies in the assumption, that the 
Act of 1830 was in the nature of a contract with the drawer. 
It authorized the lottery upon the terms prescribed, and ad- 
mitted the citizens of the State, upon those terms, to take 
chances in the same. When any such chance resulted in a 
prize, the drawing (as this Court has said in the case of Win- 
ter vs. Jones, 10 Go. 190,) did not vest the title. It simply 
clothed the drawer with the pre-emption right, as it were, of 
taking the land at the price of the grant. Such provision, toc 
was gratuitous on the part of the State. And it would be ex- 
tremely unreasonable, under these circumstances, to hold that 
the State was bound, by contract, to recognize this pre-emp- 
tion right forever, although the drawer manifested no inten- 
tion ever to apply for the grant or to take possession of the 
land. It was but just, therefore, that the Legislature should 
fix the term of twenty-one years from the date of the draw- 
ing, as the period in which the drawer, if an orphan, would 
have ample time to secure a grant; and at the end of which, 
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if application was not made for such grant, it might be safely 
assumed that all intention of applying for the same was aban- 
doned. 

This opinion is not in conflict with the case of Winter vs. 
Jones. There the lot had been purchased at a sale of frac- 
tional lots, authorized by Act of the Legislature, for a con- 
sideration, to-wit: the sum of $1550 had been paid, in full, 
to the State, for the same ; and the Court held that the Leg- 
islature could not afterwards forfeit the grant because it was 
not apptied for in the time prescribed by the Act of 1847. 
This Court, in that case, in effect, recognize the distinction 
between the circumstances of that case ond such a case as that 
now before us. 

[2.] The next question for owr consideration is, whether 
the limitation in this case shall run from the day on which 
the lot was drawn ; that is to say, from the drawing of the lot, 
or from the close of the lottery ? 

The language of the Actof 1843 is, that the operation of the 
Act shall not apply to orphans “ until twenty-one years shall 
have ee after the drawing of such orphan or orphans,” 
ge. Not the drawing of the lottery. The limitation of the 
Act of 1839, upon the issuing of a grant to a fortunate draw- 
er, other than an orphan, &c. was, that he should “take out 
his grant within five years from the date of said draw.” In 
the Act of 1854, referring to this subject, the words are also, 
“all lands drawn by orphan or ‘orphans, and not granted 
within twenty-one years after the drawing,” gv. 

On the whole, we think it quite clear, that the Legislature 
had in view the day on which the land was drawn, and not 
the close of the lottery, as the period from which the limita- 
tion should commence its operation. 

We are not insensible to the practical difficulties which may 
lie in the way of showing, by proper proof, the date of each 
‘draw.’ And this certainly affords a plausible argument, 
that the close of the lottery, when the returns were made by 
the commissioners, should have been made the time from 
which the limitation should begin to run. 
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But we regard the language of the Legislature as so plain- 
ly expressing a different intention, that we must decide ac- 
cordingly, and leave the matter and method of proof to those 
whose interests are involved, and to those whose duty it is to 
administer the law in the issuing of grants; simply adding, 
that the proof should, of course, be such as is consistent with 
the rules of evidence and principles of justice. 

Let the judgment be affirmed. 





No. 17.—Tue Lessee or Wa. GrirritH and others, plain- 
tiffs in error, vs. Joon G. Wricut, defendant in error. 


[1.] A grant of letters of administration may be impeached by extraneous 
evidence, showing the Coart of Ordinary, which made the grant, to have 
had no power to make it.. 


Ejectment, in Oglethorpe Superior Court. Tried before 
Judge ANDREWS, April Term, 1855. 


This was an action by the heirs of George Griffith, against 
John G. Wright, for a part of a tract of land divided by the 
county line, between the Counties of Oglethorpe and Taliafer- 
ro, and upon which tract of land George Griffith lived prior 
to his death. The defendant set up title under a sale by one 
Glenn, as the administrator of George Griffith. The letters 
of administration were granted by the Ordinary of Taliafer- 
ro County, and did not recite that (rriffith resided in that 
county at the time of his death. Counsel for the heirs of 
(iriflith proposed to prove, that by an accurate survey of the 
county line, and by other evidence, that -the residence of 
(reorge Griffith, at the time of his death, was in Oglethorpe 
County; and hence, that the Ordinary Court of Taliaferro 
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County had no jurisdiction ; and the letters of administration 
granted were therefore void. The Court refused to admit the 
evidence, on the ground that the letters could not be thus at- 
tacked, collaterally, in this case. This is the error assigned. 


ReEsE ; Toomss, for plaintiffs in error. 


Irvin & Barnett, for defendant in error. 


By the Court.—Bennina, J. delivering the opinion. 


[1.] The fourth section of the Act of 1839, “to make it the 
duty of the Clerks of the Court of Ordinary”’ to preserve evi- 
dence, Xe. is in the following words: “Sec. IV. In all cases 
hereafter, letters of administration shall only be granted by 
‘the Court of Ordinary of the county where the deceased re- 
sided at the time of his death, if a resident of this State.” 

Under this section, the Court of Ordinary of the county in 
which George (iriffith resided at the time of his death, was 
the only Court of Ordinary in the State which had power to 
grant letters of administration on his estate. If, therefore, 
Taliaferro was not that county, the Court of Ordinary of Tal- 
iaferro had no power to grant the letters of administration on 
his estate, which it did grant ; and the grant of such letters 
was ‘a mere nullity.”’ (Towns, Gov. vs. Springer and others, 
9 Ga. 130. Beverly § McBride vs. Burke, do. 446.) 

Was it the right of the plaintiffs to show, by such evidence 
as that which they offered, that George Griffith, at the time of 
his death, did not reside in the County of Taliaferro, but did 
reside in the County of Oglethorpe? This is the question. 

The evidence offered by the plaintiffs, consisted not in the 
acts, recitals or proceedings of the Court of Ordinary of Tal- 
iaferro, but in other things. Nothing appeared on the face of 
any of the acts, recitals or proceedings of that Court to show 
where Griffith resided. 

Now, if a want of jurisdiction in the Court is disclosed by 
something which is apparent on the face of the cause, there is 
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no dispute, I believe, but that any body may, collaterally or 
otherwise, if need be, avail himself of that something, to have 
the judgment rendered in the cause considered a nullity. 
Case of the Marshalsea, (10 Coke, 168.) In such a case 
a prohibition would go, even after judgment. (Com. Dig. 
Prohibition D.) 

But when the want of jurisdiction is not so disclosed, 
whether that which would disclose it may, in some proceeding 
not begun for the special purpose of annulling the judgment, 
be shown by extraneous evidence, is a question about which 
there is less of certainty. 

One of the two answers to the House of Lords, given by the 
Judges in the Duchess of Kingston’s case, was “that a sen- 
tence in the Spiritual Court against a marriage, in a suit of 
jactitation of marriage, is not conclusive evidence, so as to 
stop the Counsel for the Crown from proving the marriage, in 
an indictment for polygamy.” The main reason which is 
given for this answer is, that “the parties are not the same.”’ 
(2 Smith's Lead. Cases, 432,428.) ‘This reason is sufficient 
to sanction the proposition, that judgments in the Spiritual 
Courts are conclusive upon none except the parties and their 
privies ; and therefore, that such judgments may, by all other 
persons, be attacked, and that with extraneous evidence, not 
merely on the ground of a want of jurisdiction in the Court 
to render them, but on any other ground which may show 
that they should never have been rendered. Whether, how- 
ever, a proposition going this length would not be going too 
far, may admit of a doubt. I question, myself, whether such 
a proposition would be going farther than would be warrant- 
ed by the case of Brown and another vs. Wright, (5 Ga. R. 
29.) But that anything which would show a want of juris- 
diction in such Courts may be proved by extraneous evidence, 
is a proposition that seems to pass unquestioned. In Allen 
vs. Dundas, (3 D. §& EH. 180,) Buller, J. says, “secondly, 
the probate is conclusive till it be repealed ; and no Court of 
Common Law can admit evidence to impeach it. Then, this 
case was compared to a probate of a supposed will of a living 
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person; but in such a case, the Ecclesiastical Court have no 
jurisdiction, and the probate can have no effect.”’ ‘‘ The dis- 
tinction in this respect, is this: if they have jurisdiction, their 
sentence, as long as it stands unrepealed, shall avail in all 
other places ; but where they have no jurisdiction, their whole 
proceedings are a nullity.” And accordingly, this is laid 
down as the general doctrine by Smith, in his notes to the 
Duchess of Kingston’s case. (2 Simith’s Lead. Cas. 440.) 

This same doctrine is true, also, of foreign judgments and 
judgments rendered in the British Colonies, and in Ireland and 
in Scotland. (Jd. 442-5.) 

The Courts of Ordinary occupy, in Georgia, the place 
which, in England, is occupied by the Spiritual Courts. The 
law, therefore, applicable to the latter, has, in general, been 
adopted by the State for the former. 

It follows, therefore, that a judgment of the Court of Or- 
dinary granting administration, may be impeached by ex- 
traneous evidence, showing the case to have been such that 
the Court had no power to grant the administration. 

If this be so, the evidence which was rejected in this 
case should have been admitted, for the evidence was such 
as would have gone to show that the man (Griffith) on whose 
estate the administration had been granted, was not, at the 
time of his death, a citizen or resident of the County of Talia- 
ferro, the Court of Ordinary of which county had granted 
the administration, but of the County of Oglethorpe. Andif 
this had been proved, then, according to the Statute aforesaid, 
that would have been proved which would have shown the 
Court to have been without power to make the grant of the 
administration. | 

We think, therefore, that a new trial-ought to be had. 
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No. 18.—Youne L. G. Harris and others, executors of 8S. 
W. ALLEN, deceased, plaintiffs in error, vs. JANE L. AL- 
LEN, defendant in error. 


[1.] Interest can be charged on advancements, only from the time they are 


roucht i ‘hpot 
brought into hotchpot. 


In Equity, in Elbert Superior Court. Decision by Judge 
Anprews, at March Term, 1855. 


The bill of exceptions and record in this case make but a 
single question. The testator, Singleton W. Allen, directed 
that his estate should be distributed according to the Statute 
of Distributions. ‘He had, during his life-time, largely ad- 
vanced several of his children. Upon a settlement of his 
estate, the question was, whether interest should be charged on 
these advancements from the date of the death of testator, to 
the time of distribution. The Court below held that inter- 
est was so chargeable, and this is the only error assigned. 


T. R. R. Cons, for plaintiff in error. 
T. W. Tuomas, for defendant in error. 


By the Court.—Staryes, J. delivering the opinion. 


[1.] We believe that this point is, in plain terms, controlled 
by our Statute of December 25th, 1821. But we also in- 
cline to think, that without this Statute, and upon elementa- 
ry priciples, interest cannot be allowed on these advance- 


ments. , 

Interest is a penalty or compensation fot the withholding 
of adebt. It cannot, therefore, properly be charged on 
these advancements from the death of the testator, unless 
they are in the nature of debts. Are they so? 


VOL. XVIII.—23 
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On the contrary, property advanced by the father to a 
child, vests absolutely in the latter. This seems to be rea- 
sonable and just, when we reflect that it is given in lieu of 
that which the duty of maintenance previously required to 
be furnished, and is in anticipation of what the child might 
inherit. It often goes as a marriage portion, or considera- 
tion of marriage, with the child. Indeed, it only becomes an 
advancement by being given absolutely. Hence, we are told, 
in direct terms, that ‘such a provision as.shall be construed 
an advancement, must result from a complete act of the in- 
testate, in his lifetime, by which he divested himself of all 
property in the subject.” Edwards vs. Freeman, (2 P. Wm. 
440. Toller, 580.) 

If we examine the rules which governed the collatio bono- 
rum of the Civil Law, from which we have derived the doc- 
trine of advancements, &c. we will find that property given 
by the father, by way of advancement, to his children, vested 
absolutely in them when emancipated. (Dom. Civ. L. Part 
2, B.2. Tit. 4, Sec. 2944.) ‘ 

This being so, it would seem that interest cannot be le- 
gally charged on such an advancement, until the child di- 
vests himself of his absolute title to the property, by 
bringing it in for distribution. 

But whatever may be thought of the question, upon princi- 
ple, we do not see how there can be any doubt as to the pro- 
visions of our Statutes, which expressly declare that “such 
advancements, when brought into hotchpot, shall be estimated 
according to the value of the property at the time such ad- 
vancement was made, and no interest allowed thereon.” 
(Act of December 25th, 1821. Cobb, N. D. 294.) 

No interest allowed thereon when ?. “When brought into 
hotchpot,”’ answers the Statute. Nothing can be plainer. 

It was urged by the Counsel for the defendant in error, 
that, unless interest was thus reckoned, very great inequality 
might result in making distribution ; and that there would be , 
a want of certainty in the rule adopted, asthe time of dis- 
tribution would be indefinite, and the child might defer the 
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rendering of his portion into hotchpot to the latest possible 
moment. 

The illustrations presented by the intelligent Counsel for 
the defendant in error, certainly show that inequality might 
result, if interest were not estimated from the death of the 
father. But other illustrations very plainly show that ine- 
quality in the distribution may result, although interest be 
calculated on the advancement from that period ; and it can be 
readily seen that the effort to produce equality in such a 
case, must prove a fruitless task, unless all the interest aceu- 
mulated by the child, were calculated from the time the ad- 
vancement was received; yet, no one thinks of insisting on 
this. 

Why, then, should a Court adopt a rule for the sake of 
equality and equity, which, whilst it violates fundamental le- 
gal principles, does not certainly result in either ? 

The truth is, it does not necessarily follow, that there will 
be an accumulation of the sum advanced; but if there be, it 


is proper that it should belong absolutely to the child; for it 
may be the fruit of his energy, his industry, or his ability. 
And the inequality of which complaint is made, necessarily 
results from the nature and incidents of property. 


The difficulty suggested, as to the indefiniteness or uncer- 
tainty as to the time when the portion may be brought into 
hotchpot, is an argument from the inconvenience of the mat- 
ter. But this cannot authorize a repeal, by construction of 
the plain provisions of the Statute. Such would be the re- 
sult, if interest were allowed before the portion was brought 
into hotchpot. The argumentum ad inconvenienti may be 
resorted to when the meaning of a Statute is doubtful. But 
it is of no service when the terms of the Act are plain. 


Besides, the uncertainty is not so great as suggested. The 
distributee must elect to bring his portion into hotchpot, and 
give notice to this effect, to the administrator, before distribu- 
tion. And if the time when he thus gives notice, be assumed 
as the period when the portion is brought into hotchpot, (and 
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this may be done in strict accordance with legal principles,) 
the inconveniences pointed out would be obviated. 

A Statute passed by our last Legislature, now fixes the 
“time of distribution’ as that at which the portion must be 
brought into hotchpot. (Acts of 1853-'4, 41.) As a conse- 
quence, for the future, it will be necessary to declare, with 
something of certainty, what is meant by the time of distribu- 
tion. This may be easily done, by holding, that the time of 
the first distribution contemplated by law, was intended as 
the time when the portion is to be brought into hotchpot. 

Let the judgment be reversed. 





